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In estimating the relative value of a life-estate and a remainder or reversion 
in rea] property, there is no general rule which can be properly applied in 
this State. Every case must depend upon its own peculiar circumstances, 
to be weighed and adjudged on a reference to the Clerk. 

If exceptions are taken to the report, the Ceurt wi!l only look to the evidence 
produced before the Clerk; and, if not eatisfted, will refer the case back 
for other and fuller proof. 

The best mode, in cases of this kind, when the parties are upon an equal 
footing, so far as regards the protection of their interests, is to have a sale 
of the premises, after which tho relative estimate can be easily made. 

The case of Jones v Sherrod, 2 Dev. and Bat. 179, cited and approved. 


This opinion was delivered at December Term, 1843, of 
this Court, upon exceptions to the Master’s report, but, be- 
ing accidentally overlooked at the time, has not heretofore 
been published. 
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Rurrin, C. J. Under the interlocutory order, made at 
the last term in this cause, 2 Ire. Eq. 424, the master has 
reported that Frances Augustus De la Mothe and Mary 
C. Kron were not qualified to hold land in this State, at 
the death of the testator. 

To that the counsel for the Forestiers have excepted, 
because, in 1824, Mrs. Kron made a declaration in this 
Court of her intention to become a citizen, and Frances A. 
De la Mothe made a similar declaration in 1840. 

The exception must be overruled. The testator died in 
1838, and therefore clearly the brother could not take land 
when the testator died and the legacy to him could be 
charged on land. But if he had made his declaration as 
Mrs. Kron did, it would not make them citizens. The 
alienage continues after the declaration until the order for 
naturalization ; which, indeed, has not yet been made.— 
Nor could these persons hold land under the 4th section of 
our State Constitution, since it does not appear that they 
had taken the oath of allegiance to the State. 

In setting a value upon the real and personal estates, so 
as to apportion between them the common charges on 
ther, the Master found the value of the fee simple in pos- 
session of the land assigned for the dower of the testator’s 
widow to be $2600; and that the value of the life estate 
is $1650, aud of the reversion $950, on which latter sum 
Mrs. Kron’s children are to contribute, in respect to this 
part of the land, with the personalty, towards the payment 
of the legacies and expenses chargeable thereon. 

To this part of the report the Forestiers have also ex- 
cepted, “because the sum deducted from the estimated 
value of the real estate, on account of the encumbrance of 
the dower, is unreasonably large.” . 

The Master states in the report, that the widow is 34 
years old, and that he estimated her life at 29 years; and 
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that, so doing, he assumes the sum of $950, to be the value 
of the reversion, because that sum and the interest thereon 
at 6 per cent. for 29 years, will amount to $2600. 

The Court is really at a loss to say, whether the value of 
it or the reversion is too low or not. The rule, indeed, by 
which the Master arrived at his result is not satisfactory, 
nor can we say, that there is any other that can be laid 
down. If we could be sure from our own knowledge upon 
such questions, or if the exceptants had shown by evidence 
that probably the deduction for dower was too much, and, 
consequently, their reversion valued too low, and had mow: d 
for another enquiry, it would be ordered. The truth is, 
that we have to encounter many and great difficu!ties here 

in estimating the relative values of a life estate in land, and 
of the dry reversion expectant thereon. ‘There is more or 
less uncertainty every where, as it depends upon a life. 
But, from long and careful observation, averages have been 
struck in particular countries, which enable persons skilled 
~ in such matters to make, in their calculations, such proba. 
ble approaches to actual results, that they suppose, taking 
a large number of lives together, they can deal respecting 
their duration, rather upon the basis of mathematics than 
of chances It is in that way that tables of longevity are 
constructed and the value of life annuities calculated. And 
in those countries, when land has a fixed price, not varying 
indeed, but with the value of money in different agrs, and 
when all land readily finds a tenant, and generally an im- 
proving one, at arent that does not fluctuate perceptibly 
within the period of one life, the value of a life estate may 
be estimated, from the existing income, with nearly the 
same confidence that a personal annuity may be. Hence 
in the same country its value, or the rule of valuing it, 
may vary with different eras in the condition of the coun- 
try. Formerly the average in England was one third for 
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the life estate and two thirds for the reversion. But, as 
was observed by us in Jones v. Sherrard 2 Dev. & Bat. 
179, and on the authority of the case there cited, that rule 
has been decidedly condemned in more recent times. Now, 
no arbitrary proportion is taken, but it is referred to the 
master to enquire of the actual values, estimating that of 
the life estate upon the principle of life annuities, and there- 
fore having regard to the rate of interest, the annual value 
of the land, and the age, state of health, and the habits of 
the tenants for life. ‘To calculate the value even upon 
those data is not an office of the Judge, but belongs to a 
distinct profession: Upon the opinions given by which 
the Court acts, as evidence, in the same measure as in any 
other case, depending on a question of science. The Judge 
is not an actuary, nor bound to assume the functions of 
that personage. It is much safer to proceed on the opin- 
ions of the profession, than on any the Court should un- 
dertake to form for itself. Now, it is obvious, that the re- 
liance, to which those calculations are entitled, depends on 
the degree of certainty in the different elements which en- 
ter into it. ‘These are the probable duration of life: which 
depends on the salubrity of the climate, and the age, health, 
and habits of the person: then, the annual income of the 
estate for the term of years, which has been fixed on as 
the measure of the life: and, lastly, the consideration, 


whether the price of land be stationary or rising or, falling 
in the country, and whether the fertility of the particular 


tract will be increased or diminished by the intermediate 
culture, or the like, so that the fee simple in possession will 
be intrinsically worth, when it shall fall in, as much as it is 
now, or more or less. 

In the most of Europe, and, perhaps, in some parts of 
this country, the annual income, received in the form of 
rent, may be auticipated almost as certainly as interest on 
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capital m money. The price, also, of the fee in possession 
is much the same, take the country throughout, in the.end, 
as at the beginning, of the same life. But, in all those particu- 
lars there is the utmost uncertainty here: an uncertainty 
so great, that no general rule for estimating the value of 
those different interests can be laid down, which would not 
do great injustice in, perhaps, more than half the cases 
which might arise, ‘The income from land is seldom di- 
vided by way of rent, but of crops from the cultivation, of 
the owner ; and hence, the profits depend much upon what 
other capital the tenant has, besides the land. Those pro- 
fits, for a course of years to come, cannot be computed 
with any confidence. Besides, it is a fallacy to assume, 
that the intrinsic value of the land, or the market value, 
will be the same at the beginning and end of the life es+ 
tate. We know that depends on such a variety of cir- 
cumstances, that there can be no positive rule. A rice- 
swamp and otherealluvial flats, being all cleared and pre- 
pared for successful culture, and of extraordinary fertility, 
may be so considered. But, in the hill country, and where 
tobacco or cotton are the crops, under the usual system of 
tillage by the greater part of our citizens, or even of those 
who are called prudent and successful planters, we know 
ihat, in twenty-five or thirty years, a plantation of ordinary 
size is so nearly cleared of its timber, and reduced by. con- 
tinued and exhausting cropping and detrition, as oftem net 
to be worth half what it was, , There is a material differ. 
ence, in this respect, between different parts of the State, 
as they may be level or broken, and according to the dif+ 
ferent crops that are cultivated; and, also, as they may-be 
healthy or unhealthy, and thus, favorable to long life, or 
the reverse. Therefore, while. we cannot say the rule 
adopted by the Master is.right in this case, we do not 'sé 
_ that it is not as unexceptionable as any other, as a general 
3lE 
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rule. Not being familiar with such subjects, and not hav- 
ing professional actuaries amung us, we have, as far as op- 
portunity served, sought assistance from the opinions of 
sensible persons, conversant with the value of lands and 
the modes here of treating those under culture. We learn 
that there have been but few sales of those interests sepa- 
rately, unless under the disadvantage of being under exe- 
cution. Persons do not like to deal in them, on account of 
their uncertainty. Generally, when sales are decreed for 
the purpose of partition ia families, the widow has agreed 
toa sale of her dower with the inheritance, and to take 
the interest on one third of the purchase money, or they 
have fixed upon a gross sum for her, without being nice as 
to the amount, or adjusting it upon any known principle. 
From such gentlemen as have known of such sales, or have 
turned their thoughts to the subject, we get the impression 
that, in this State, a reversion expectant upon the death of 
a healthy woman, in middle life, and in ‘ordinary circum- 
stances, is rated at one-third of the whole fee. But no 
one speaks with confidence, as of his own experience, or 
as conveying what he deems a general opinion: for few 
have spent a thought on it. It has so happened in this 
case, that the Master has hit on nearly the same propor- 
tion: which is, probably, as nigh the mark as any other 
that could be laid down, without particular evidence di- 
rected to this very land, and these persons. If, indeed, the 
opinions of persons were taken, who are acquainted with 
the Jand, its topographical peculiarities, the course of hus- 
bandry, and the like, and the condition, age and health of 
the tenant for life, we could not act on them with the as- 
surance of doing the exact justice that Courts may, who 
have the aid of men versed in the subject as a profession. 
But,.as such opinions are the best lights accessible to us, 
they would govern us, if they had been offered. The par- . 
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ties excepting have, however, laid before us no evidence 
of the particular circumstances of this land,—its nature, 
probable annual value, the quantity of wooded and cleared 
land, the usual course of cropping, the nature or value of 
the buildings, or any other particular, nor even the opinion 
of any persons acquainted with it—on which the Court 
might found some sort of opinion on the allegation in the 
exception, “that the value fixed on the dower is unreason- 
ably large.” —At the same time, the party does not ask for 
a further enquiry on the subject, as we are given to under- 
sfand, that, for other reasons, a decision of the cause at 
this term, is of more importance to each of the claimants, 
than any sum that either could gain upon this point of the 
controversy. The object, therefore, of the exception is, to 
obtain from the Court a different valuation of these inter- 
ests, upon a general principle, and without particular evi- 
dence. It must be seen, the Court cannot fix one. The 
exception does not question the duration of the life at 29 
years, but merely complains of the result, at which the 
Master has arrived, without showing what ought to have 
been the result, or by what process it should have been 
reached, and without any evidence to aid us in the investi- 
gation. If these parties were tenants for life, and rever- 
sioners, perhaps, the best mode would be, to say to them, 
let the values about which you dispute be tested by actual 
sale, as was finally done by consent in Jones v Sherard. 
Then each could take care of his own interest. But here, 
the party, who says the reversion is valued too low, is an 
alien, and could not bid at the sale, and the reyersioners 
are infants, who, also, could not bid, and whose interests 
might be sacrificed. Allowing the life of the widow to be 
29 years, and considering the want of capital here, and how 
few men would put out money, which was to come in again 
29 years hence, in the form of what is called a worn-out 
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plantation, we think it as probable, as many persons might 
think, the Master has estimated the reversion too high, as 
too low. But we do not pretend to judge, for the reasons 
already given. And, as the parties do not ask for another 
reference on the point, but only for a decision of the Court 
upon the question in its present state, the exception must 
be overruled. 

The Master reports, that some of the title papers of the 
lands were lost by the burning of a house, in which they 
were deposited by the executor, and he deducts from the 
estimated value of the land, the sum of $150 for the ex- 
pense of supplying them. The Master has made this de- 
duction without evidence of the actual expense, and we 
think, without any ground in law. It does not appear that 
any expense has been incurred, nor is there any suggestion 
of any adverse claim, that is likely to disturb the present 


quiet possession of those claiming under the testator. But 
if there should be, we are not aware that the expenses of 
the litigation, or of preparation for it, can be provided in 
this way. The-third exception must, therefore, be allowed; 
and the accounts must be corrected accordingly. When 
* so corrected, the report will be confirmed, and a decree be 


entered in conformity to it. 


Per Curram, Decreed accordingly. 
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Where a bill of Injunction is filed to prevent irreparable injury, and the case, 
as it appears on the bill, is a proper one for the interference of the Court, 
if any of the material facts are denied in the answer, the Court will not 
dissolve the injunction upon the bill and answer alone, but bold it over, un- 
til proofs are taken, or the matters in dispute, if questions of law, are deci- 
ded in a Court of law. 


Appeal from an order of the Court of Equity of Halifax 
Connty, at the Fall Term, 1851, his Honor Judge Catp- 
WELL presiding. 

The case is stated in the opinion of the Court. 


Moore, for the plaintiff. 
Bragg, for the defendant. 


Pearson, J. The plaintiff alleges, that he is the owner of 
a tract of land, bounded on the west by the main run, 
(which is the run farthest to the west,) of Elk Marsh 
Swamp; that, by means of a dam, some two or three feet 
high, commencing at the high-land, and running through 
the swamp to the main, and then down, not passing the 
main run, but cutting across a bend or elbow, some two 
hundred and fifty yards, along which latter part of the 
dam there is a ditch or canal on the west side, about ten 
feet wide, and four feet deep, he can give vent to the water, 
in aid of the main run: The water has been enclosed, and 
a large body of valuable low ground rendered fit for culti- 
vation ; and that he and those under whom he claims, have 
enjoyed this easement of throwing the water over to the 
west of the dam, by which, having a vent on that side, the 
land on the east side, enclosed by the dam, has been pro- 
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tected, for the last twenty years, during all of which time 
they have had the land in cultivation, and made, annually, 
large crops of corn. He further alleges, that the defendant, 
who is the owner of the land on the west side of the Main 
run, is about to make a dam from the high-land on his side, 
through the swamp to the main run, and then cut a ditch, 
and make a dam parallel with the plaintiff’s ditch, and 
about six feet from it, across the bend or elbow of the main 
run; which part of the main run will thereby be shut up, 
and all the water of the swamp will have to pass through 
the two ditches, and all be confined within the space be- 
tween the two dams—about twenty-six feet-—which he al- 
leges, will not be large enough for it to vent itself, and, con- 
sequently, his (the plaintiff’s) dam will be washed away, 
as it will be particularly exposed, because of the manner 
in which the defendant designs to lorate his dam, running 
through the swamp—for the current of the stream will thus 
be thrown so as to strike his (the plaintiff’s) dam in an “ob- 
tuse angle.” He alleges, further, that although the land in 
the bend, or elbow, of the main run, some three acres, belongs 
to him, yet the defendant, contrary to his remonstrances, 
persists in his intention to cut his ditch through it, and has 
actually commenced operations, and has his hands at work 
cutting the ditch on the Jand of the plaintiff. The prayer 
is for a perpetual injunction. 

The defendant admits, that it is his intention to construct 
the dam and cut the ditch, as the plaintiff alleges. He also 
adinits, that the plaintiff, and those under whom he claims, 
have been in the enjoyment of the easement of throwing 
the water over on the west side of the dam, for the last 
twenty years; but, lie alleges, that the space between the 
two dams will, as he believes, be sufficient to give vent to 
the water, except in freshets higher than is common. As 
to the allegation of the plaintiff, that the location which he 
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intends to give his dam, will cause the current of the stream 
to strike the plaintiff’s dam, in an obtuse angle, whereby it 
would be most exposed to iujury, he says nothing. Heal- 
so alleges, that he has been informed, that the eastern run, 
which passes through the plaintiff’s field, was the main 
~ gun; and, therefore, the title of the plaintiff ought to stop 
there. But he admits, that, by long possession, the plain- 
tiff’s title has been extended to this dam and ditch. And, 
if the eastern run is not “the main run,” then, he alleges, 
that the “main run” is where the plaintiff’s ditch was situ- 
ated, for that it wae not, in fact, a ditch, but a mere em- 
baukment along the side of the main run: and what is 
called by the plaintiff the main, or western run, and is now 
apparently so, was a mere “wash out,” or channel, made 
by the force of the current, and was not the main run called 
for by the plaintiff’s deeds. 

This is not the case of an ordinary or common injunc- 
tion, in aid of, and secondary to, another equity ; but it is 
ths point in the cause,—it is to prevent irreparable injury, 
(as is alleged,) and to dissolve the injunction decides the 
case : for, to dissolve it, allows the act to be done. By way 
of illustration,-take the case of an injunction to stay waste 
in cutting down ornamental or shade trees: if the injunc- 
tion be dissolved on bill and answer, and the trees are cut 
down, the damage is done; for the trees cannot be made to 
grow again. 

To dissolve this injunction, before hearing the cause on 
proof, the defendant must show, that the plaintiff has no 
case fit to be heard ; and if, {rom the answer, it appear, that 
there is any question of doubt, on a matter that should be 
further inquired into, the injunction will be continued until 
the hearing. 


We presume the defendant did not advert to the distine- 
tion between the different kinds of injunctions, or he would 
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not have appealed, and would not have moved for a disso- 
lution of the injunction until he had established his title at 
daw. In this case both of the two points, upon which it 
turns, are left doubtful. The plaintiff alleges, that if the 
dam and ditch of the defendant be made, as he intends to 
make them, there will not be space enough between. the 
two dams to give vent to the water of the swamp, and his 
land will be flooded. The defendant is of opinion, that this 
is not true, except in cases of extraordinary freshets, such 
as the plaintiff has been liable to sustain damage from here- 
tofore ; and thereupon he insists, that Je is in no wise en- 
croaching on the plaintiff’s easement, supposing him to be 
entitled to it. 

How are we to decide this question without proof ? 

Again the plaintiff alleges, that the defendant is cutting 
his ditch through land which belongs to him (the plaintiff.) 
The defendant denies this altogether, in an argumentative 
manner, insisting, that supposing by force of the long pos- 
session and the statute of limitations, the plaintiff has ae- 
quired title up to his ditch, yet he has no right to claim 
any further, for he (the defendant,) has been informed and 
believes, that the ditch is cut on the bank.of the western 
run of the swamp, and that what the plaintiff says is the 
main run, by which he sets up title to the two or three 
acres in the bend or elbow, is only a “ wash out,” artificial 
channel made by freshets. Here, then, we have a disputed 
question of boundary. How can we decide it without 
proof. ! 

We concur with the Court below, the injunction oughi 
to be continued until the hearing In the mean time the 
question of boundary may be settled in the action of eject- 
ment; and at all events, if the case ever comes before us 
again, we hope there will be an accurate survey and a 
chart showing the location of the swamp, and of the plain- 
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tiff’s dam, and the site of the contemplated dam and ditch 
of the defendant, and that we will be furnished with some 
data, by which to be enabled to form an opinion, whether 
the easement of the plaintiff (if he has one,) will be en- 
croached on. Upon these points, as the case is now before 
us, this Court can make no order, but it can be done in the 
Court below, and thereby the question, does the plaintiff 
possess an easement? and if so to what extent? can be 
definitely determined. 


Pre Curiam. ° Decretal order affirmed, 


CHARLES REED vs, ANDREW KINNAMAN & AL. 


A purchaser at a Sheriff's sale cannot protect himself against an Equity, on 
the greund that he had not notice ; for the Sheriff can sell, ana the pur- 
chaser acquire, nothing but the interest in the estate, which the defendant 
in the execution had, as it then existed. 


Appeal from an interlocutory decree of the Court of Equi- 
ty of Forsythe County, at the Fall Term, 1850, his Honor, 
Judge Manxy presiding. 

The case is stated in the opinion delivered in this Court. 


Morehead, for the plaintiff. 
Gilmer and Miller,for the defendant. 
32e 
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Pearson J. The equity of the plaintiff is this: he ow- 
ed a debt of about $90, for which the defendant, Kinnaman, 
had been for many years his surety, holding a mortgage 
upon a tract of land, on which the plaintiff levied for secu- 
rity. In 1844, the plaintiff received his note, and substi- 
tuted the defendant Snider as his surety on the note, in. 
place of Kinnaman, and intended to execute to Snider a 
mortgage on the same land for security: but by the igno- 
rance or mistake of the draftsman, one Johan C. Blum, the 
deed was drawn so as to convey an absolute estate, and 
was not in the form of a mortgage. Afterwards Snider 
became entangled, his property was sold under execution, 
and, among other things, the tract of land, on which the 
plaintiff resided, was sold as the property of Snider, and 
was purchased by the defendant, Kinnaman, who is seeking 
to oust the plaintiff by an action of ejectment. 

The bill prays to have the deed to Snider reformed, and 
converted into a mortgage, and that Kinnaman be enjoined 
from taking possession. 

The answer of Kinnaman admits that he had, for many 
years, been the surety of the plaintiff for the debt, and held 
a mortgage on the land. It does not admit “that th: con- 
veyance to Snider was intended as a mortgage, and sets 
out an argumentative denial of the allegation, but rests the 
defence, mainly, on the ground, that he is a purchaser at 
Sheriff’s sale, for full value, and without notice of the fact, 
that the conveyance to Snider was intended to be a mort- 
gage, and was, by mistake, drawn in the shape of an abso- 
lute deed, if such should be proven to have been the fact. 
It admits, however, that the plaintiff was in possession at 
the time of the Sheriff’s sale, and had been living on the 
Jand for the last forty years. The defendant Snider, who 
is the son-in-law of the plaintiff, admits the allegations of 
the bill. 
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A motion to dissolve the injunction, upon the bill and 
answers, was allowed in the Court below, and the plaintiff 
appealed. 

We do not concur in the view taken by his Honor. The 
case rests upon the allegation of a mistake in drafting the 
deed to Snider. This is the point in the case. The de- 
fendant, Kinnaman, of course, could not deny it positively, 
because he was not privy to the transaction and the in- 
junction ought to have been continued until the hearing, 
so as to give the plaintiff an opportunity of proving it. 

We presume his Honor acted on the idea, that Kinna- 
map was a purchaser for value and positively denied no- 
tice, and did not advert to the principle, that a purchaser 
at sheriff’s sale cannot protect himself against an equity, 
because he did not have notice. The distinction is well 
settled. If a mortgagee or trustee conveys the land to a 
purchaser for value and without notice, the latter holds dis- 
charged of the trust, for he has an “equal equity,” and the 
consequences of the breach of confidence on the part of 
the trustee, should fall on the cestui gue trust, who confided 
in him, rather than on an innocent third person. In sales 
made by sheriffs under the power given by statute, the 
case is altogether different. The statute subjects only the 
estate and interest of the debtor to the payment of his 
debts; and this is all which it confers on the sheriff, power 
to sell. Of course, the purchaser, who represents the cred- 
itor, cannot acquire more than belonged to the debtor ; for 
that was all that was intended by the statute to be made 
liable for his debts, and all that the sheriff had power to 
convey. There is, then, in such cases, no breach of confi- 
dence on the part of the trustee, which makes it necessary 
in order to protect an innocent third perser, to throw the 
loss on the cestud que trust, and he has aright to say, I heve 
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a prior equity, and it is against both law and conscience 
to sell my estate to pay the debts of another. 

The distinction is weil settled by the authorities, and we 
believe upon sound and correct reasoning. 

This opinion will be certified. 


Per Curiam. Decretal order to be reversed. 


MATTHEW PAGE ve. JETHRO D. GOODMAN ¢ AL} 


The Act of 1812, Rev. Stat. ch. 45, sec. 4, authorising the sale of trust es- 
tates by execution, only relates to trusts, which would be enforced between 
the cestui que trust and trustee—an honest trust—and not one infected 
with fraud, in respect to which the Court weuld not act at the instance of 
either party. 

The cases of Dobson vy Erwin, 1 Dev. and Bat. 569, and Gowing v Rich, 
1 Ire. 553, cited and approved. 


Cause removed from the Court of Equity of Chowan 
County, at the Spring Term, 1850. 

The case is fully stated in the opinion delivered in this 
Court. 


Heath, for the plaintiff, contended, that the bill could be 
sustained, either upon the ground that Courts of Equity 
have jurisdiction in all cases of actual fraud, or, on the — 
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ground, that the plaintiff, while the testimony can be had, 
has a right to have the cloud, that is overhanging his title, 
removed. ' 


Smith, for the defendant. 


Rurriy, C. J. In the year 1834, Charles Creecy, of Chow- 
an, intermarried with Edith Goodman, a daughter of Wil- 
liam Goodman, of Gates. In 1837, Creecy, being indebted 
to several persons to an amount considerably more than he 
was able to pay, made a conveyance to a trustee of all his 
visible property to be sold, and the proceeds applied to cer- 
tain debts specified, and towards the end of that year, there 
was a sale, and after the proceeds were applied, a balance 
of seven or eight thousand dollars of his debits remained 
unpaid ; and judgments were subsequently taken by several 
of the creditors. At the sale, one Norcom purchased the 
farm on which Creecy lived, and William Goodman pur- 
chased a negro woman and a work horse; and it was agreed 
between Norcom and Goodman, that they would work the 
farm in the year 1838, on their joint account, under the su- 
perintendence of Creecy, as overseer; and, on his part, 
Goodman was to put in the said negro woman, and another, 
from his slaves at home, and two small white boys, who 
were the nephews of Creecy, and lived with him, and two 
work horses; and they were jointly to supply the planta- 
tion. The crop was made, and at the end of the year, Nor- 
com took his half of it, and then purchased the other half 
from Creecy, as the agent of Goodman, who was very in- 
firm, and gave his bond therefor, payable to Goodman, for 
$542 50, which Creecy shortly after delivered to Goodman, 
in Gates. In March, 1839, Creecy made a contract with 
Richard Paxton for the purchase of a tract of land in 
Chowan, containing 77 1-2 acres, at the price of $852 50, 
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which was then paid in the said bond of Norcom, and an- 
other of one Elliott, for $310, payable also to Goodman, 
and Paxton conveyed to Goodman, and delivered the deed 
to Creecy ; and he, Creecy, took possession of the land, 
and resided thereon up to the year 1843. By his will, dated 
on the 4th of October, 1839, and a codicil dated in May, 
1841, William Goodman devised a certain part of his es- 
tate, including the land bought from Paxton, to his only 
son, Jethro D. Goodman, in trust, for the separate use of 
his only daughter, Edith, during her coverture, and, if she 
should survive her husband, in trust, then to convey the 
same to her absolutely ; or, if she should die before him, in 
trust for any child, oy children, she might leave surviving 
her; and, if there should be no such child, then for other 
purposes mentioned. William Goodman afterwards died, 
aud in May, 1843, the tract of land was sold under execu- 
tions on the judgments against Creecy, and purchased by 
the plaintiff, Page, at the price of $30, and the Sheritf 
made him a deed therefor. At that time, Creecy had ab- 
sconded, and Jethro D. Goodman, the trustee, had a tenant 
in possession, against whom and the trustee, Page brought 
an ejectment; and in September, 1843, he also filed this 
bill against Goodman, the trustee, and Creecy and Wil- 
liam Creecy. 

The bill charges, that the whole consideration, paid to 
Paxton for the land, belonged to Creecy, and that he and 
William Goodman procured the deed to be made to Good- 
man, with the intent to defraud the judgment and other 
creditors of Creecy, and enable Creecy to enjoy the land, 
and it states several circumstances tending to show, that 
Goodman did not, for a time, treat the land as his own.— 
The prayer is, that the defendants may be decreed to sur- 
render the possession, and convey the land to the plaintiff, 
and for general relief. 
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Each of the defendants answered. Creecy admits the 
allegations in the bill to be true, and submits to the decree 
prayed for. The answers of the other two defendants 
state, that Creecy and his wife lived unhappily at the time 
of the purchase of the land from Paxton, and that the fa- 
ther had no intention to bestow anything on Creecy, but 
was induced to authorise Creecy to make the purchase for 
him, and in his name, in order to provide a home for his 
daughter, as Creecy would not remove to Gates, and Wil- 
liam Goodman was too infirm to leave home. They state 
that William Goodman paid Creecy, in cash, the sum of 
$160, for the hire of his two nephews, in 1838, and for-his 
part of Creecy’s wages as overseer, besides advancing 
other sums to defray the expenses of the plantation ; and, 
therefore, that the crop did not belong to Creecy, but all 
belonged to Goodman ; and they avet, that the whole price 
‘was paid with funds belonging to Goodman, and deny, pos- 
itively, the fraudulent intent charged in the bill, or any. 
trust whatever, for the benefit of Creecy, directly, or indi- 
rectly. The evidence tends strongly to sustain the answer 
of the trustee and Mrs. Creecy throughout, and it fully es- 
tablishes that at least $310 of the purchase money, paid to 
Paxton, belonged to William Goodman, and that Creecy 
had no other connexion therewith, than to carry it from 
Goodman to Paxton. But the Court does not consider it 
necessary to give any particular consideration to the evi- - 
dence, or to make a declaration, that Norcom’s debt of 
$542 50, which formed a part of the price, belonged to 
Goodman or to Creecy ; because, admitting it to have been 
Creecy’s, and, also, that all the allegations of the bill, as to 
the covinous intention of those parties, are well founded; 
still, the opinion of the Court is against the bill. Creecy’s 
judgment creditors might have had relief on those facts, if 
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which was then paid in the said bond of Norcom, and an- 
other of one Elliott, for $310, payable also to Goodman, 
and Paxton conveyed to Goodman, and delivered the deed 
to Creecy ; and he, Creecy, took possession of the land, 
and resided thereon up to the year 1843. By his will, dated 
on the 4th of October, 1839, and a codicil dated in May, 
1841, William Goodman devised a certain part of his es- 
tate, including the land bought from Paxton, to his only 
son, Jethro D. Goodman, in trust, for the separate use of 
his only daughter, Edith, during her coverture, and, if she 
should survive her husband, in trust, then to convey the 
same to her absolutely ; or, if she should die before him, in 
trust for any child, oy children, she might leave surviving 
her; and, if there should be no such child, then for other 
purposes mentioned. William Goodman afterwards died, 
aud in May, 1843, the tract of land was sold under execu- 
tions on the judgments against Creecy, and purchased by 
the plaintiff, Page, at the price of $30, and the Sheritf 
made him a deed therefor. At that time, Creecy had ab- 
sconded, and Jethro D. Goodman, the trustee, had a tenant 
in possession, against whom and the trustee, Page brought 
an ejectment; and in September, 1843, he also filed this 
bill against Goodman, the trustee, and Creecy and Wil- 
liam Creecy. 

The bill charges, that the whole consideration, paid to 
Paxton for the land, belonged to Creecy, and that he and 
William Goodman procured the deed to be made to Good- 
man, with the intent to defraud the judgment and other 
creditors of Creecy, and enable Creecy to enjoy the land, 
and it states several circumstances tending to show, that 
Goodman did not, for a time, treat the land as his own.— 
The prayer is, that the defendants may be decreed to sur- 
render the possession, and convey the land to the plaintiff, 
and for general relief. 
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Each of the defendants answered. Creecy admits the 
allegations in the bill to be true, and submits to the decree 
prayed for. The answers of the other two defendants 
state, that Creecy and his wife lived unhappily at the time 
of the purchase of the land from Paxton, and that the fa- 
ther had no intention to bestow anything on Creecy, but 
was induced to authorise Creecy to make the purchase for 
him, and in his name, in order to provide a home for his 
daughter, as Creecy would not remove to Gates, and Wil- 
liam Goodman was too infirm to leave home. They state 
that William Goodman paid Creecy, in cash, the sum of 
$160, for the hire of his two nephews, in 1838, and for-his 
part of Creecy’s wages as overseer, besides advancing 
other sums to defray the expenses of the plantation ; and, 
therefore, that the crop did not belong to Creecy, but all 
belonged to Goodman ; and they avet, that the whole price 
‘was paid with funds belonging to Goodman, and deny, pos- 
itively, the fraudulent intent charged in the bill, or any. 
trust whatever, for the benefit of Creecy, directly, or indi- 
rectly. The evidence tends strongly to sustain the answer 
of the trustee and Mrs. Creecy throughout, and it fully es- 
tablishes that at least $310 of the purchase money, paid to 
Paxton, belonged to William Goodman, and that Creecy 
had no other connexion therewith, than to carry it from 
Goodman to Paxton. But the Court does not consider it 
necessary to give any particular consideration to. the evi- - 
dence, or to make a declaration, that Norcom’s debt of 
$542 50, which formed a part of the price, belonged to 
Goodman or to Creecy ; because, admitting it to have been 
Creecy’s, and, also, that all the allegations of the bill, as to 
the covinous intention of those parties, are well founded; 
still, the opinion of the Court is against the bill. Creecy’s 
judgment creditors might have had relief on those facts, if 
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sale under the execution at law. 

But Creecy had no such interest in the land as was sub- 
ject to execution, according to the repeated decisions of 
the Court, and the necessity the plaintiff has found for 
coming into this Court, instead of proceeding with his eject- 
ment plainly shows it. If Creecy had an interest in the 
Jand, it would be by way of secret trust in fraud of his 
creditors. ‘That is what the plaintiff says in the bill is the 
truth of the case. But that did not make the land liabl? 
to be sold on the executions under the statute, 13 Eliz., be- 
cause the title of the land had never been in Creecy, or 
conveyed by him. Ife never had more than a trust in the 
jand; and although the act of 1812 authorises a sale of a 
trust upon execution against the cestui que trust, yet that 
means an honest trust, which at the suit of the cestui que 
trust would be upheld, and executed by the decree of a 
Court of Equity, and not one infected with fraud, in re- 
spect to which the Court would not act at the instance of 
either party. In other words, the act of 1812 authorises 
execution of a trust, which would be enforced between the 
cestui que trust and the trustee. As the bill states the 
case, undoubtedly Creecy could have had no relief against 
‘Goodman, and therefore the plaintiff, as the purchaser of 
Creecy’s title, is no better off. ‘These principles however, 
require no further elucidation, as they were fully discussed 
in Dobson v Erwin, 1 Dev. and Bat. 569, and repeated and 
applied in Gowing v Rich, 1 Ire. 553, and in other cases, 
&c., affirmed at the present term in the opinion delivered 
by my brother Prarsox in Rhem v Tull. As the plaintiff 
got nothing by the sheriff's sale, he cannot, as purchaser 
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merely, and without having the creditors before the Court, 
maintain his bill at all, but it must be dismissed with costs 
to the defendant, Goodman. 


Per Curiay. Decree accordingly. 


OWEN HOLMES ve. JOHN P. HAWES AND AL. 


Where two partners agree to dissolve their copartnership, and divide accor- 
ding to their separate interests, dc., and the division is made, the property 
allotted to each becomes his separate property, and neither of them, upon 
his liability for the debts, or hie payment of them, bas any hen upon 
the property which he agreed the other might take, as his separate proper- 
ty. He has no remedy, therefore, in equity. 

The case of Clements v Foster, 3 Ired.E q. 218, cited and approved. 


Appeal from the interlocutory order of the Court of Equi- 
ty for New Hanover county, at the Spring Term, 1850, his 
Honor Judge Serrte presiding. 


W. H. Haywood, for the plaintiff. 
Iredell, tor the defendants. 


Rorrtin, C. J¢ The plaintiff, and the defendant, John R. 
Hawes, entered into partnership for the purchase and sale 
of merchandise, in January, 1848, and continued the busi- 
ness until November 15th, 1848, when, by mutual consent, 
it was dissolved on the following terms: The stock, con- 
sisting of merchandise on hand, estimated at $26,625 00, 

33e 
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was equally to be divided between the parties, and each of 
them agreed to pay one-half of the debts which the firm 
owed. The division was made accordingly, and each par- 
ty then took his half of the goods and debts as his own.— 
Un the 16th of June, 1849, Hawes made a deed to Thomas 
D. Mears, by which he conveyed certain lands and slaves; 
and assigned a number of debts, due by bond, note or ac- 
count, consisting, partly, of the debts assigned to him upon 
the dissolution, and partly of the sales of the merchandize 
he then received, upon trust to pay, in the first place, a debt 
of $4,922 16 to L. Lattimer ; and, in the next place, a debt 
of $1,685 63 to Edward A Hawes; and then one-half of 
the debts of Holmes & Hawes, and the surplus to the bar- 
gainer. ° 


The bill was filed in December, 1849, against John R. 
Hawes, Mears, Latimer, and Edward A. Hawes; and it 
states that, at the dissolution of the partnership, it was in- 
debted to certain persons mentioned, who afterwards institu- 
ted suit against the plaintiff, and John R. Hawes, and obtain- 
ed judgments, and that John R. Hawes had no visible es- 
tate,on which execution could be served, but had conveyed 
and assigned all he had, by the deed of trust, and that, con- 
sequently, the plaintiff would be compelled to pay the whole 
of the judgment, unless he could have a part of the funds, 
so assigned, applied to that purpose. It states, further, that 
the other property conveyed has been sold by the trustee, 
and proved insufficient to discharge the sum due to Lati- 
mer and Edward. A. Hawes, and: that the trustee intends to 
collect, and apply towards those demands, the sums due up- 
on the debts transferred to John R Hawes, at the dissolu- 
tion, or created by the sales of the goods, then allotted to 
him, as his share of the joint effects. And it insists that 
those debts constitute a fund, which is first applicable to 
the payment of Hawes’ half of the partnership debts, and 
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prays that it may be so deelared, and the accounts of the 
several debts taken, and the fund so applied ; and, in the 
meantime, that the trustee be enjoined from applying any 
part of the proceeds of those debts to the demands of the 
preferred creditors, Latimer, and Edward A. Hawes. 

An injunction was granted upon the bill, as prayed for; 
and upon the coming in of the answers, a motion to dis- 
solve the injunction was denied, and, amongst other things, 
it was ordered to stand to the hearing, and from that part 
of the decree, the defendants were allowed to appeal. The 
answer of John R. Hawes states, that he had paid upon 
other debts of the firm, his full proportion of all the debts; 
and it, and the others insist, that the plaintiff has no prefer- 
able right to satisfaction or relief out of that part ot the ef- 
fects transferred to John R. Hawes at the dissolution. 

If the question turned upon that part of the answer 
which relates to the amounts the two partners paid or were 
respectively liable to pay, the injunc’ion would, of course, 
be continued until the facts had been ascertained by an 
enquiry. But the point made by the appeal does not at ail 
depend on that. On the contrary, the bill is founded on a 
wrong principle, and the injunction ought not to have been 
originally granted, and consequently, ought not to have 
been continued. The principle of the bill is, that, after the 
dissolution and the division of the effects and debts between 
the partners, they still continued partnership property, or 
quasi partnership property, until the debts of the partner- 
ship were all paid. That might be questioned, even as be- 
tween creditors of the firm, and the severai partners, and 
those claiming under them, when the dissolution and divis- 
ion were bona fide, ex parte Ruffin, 6 Ves. 109, Clement v 
Foster, 3 lre. Eq. 213. But this is a very different ques- 
tion, being between the partners themselves, admitting 
Hawes’ assignee to stand in his shoes exactly. For, un- 
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doubtedly two partners, as between themselves, may agree 
to dissolve and divide according to their respective inter- 
ests, &c., and when the division is made, the property al- 
lotted to each becomes his separate property, and one of 
them upon his liability for the debts, or his payment of 
them, has no lien upon that portion, which he agreed the 
other might take, as his separate property. The rights of 
the parties stand on the strength of their agreement and 
division, and one of them cannot set up a claim inconsis- 
tent with his contract, but he ought to have provided for 
the event that has happened, before he parted from his 
control over the effects. If so plain a principle requires 
authority, the case of Lingen v Simpson, 1 Sim. and Stu. 
600, is directly in point. The decree was therefore erro- 
neous, and the injunction should be dissolved, with costs in 
this Court, which will be certified to the Court of Equity. 


Per Contam. Ordered accordingly. 
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WILLIAM MAXWELL vs, ALBERT MAXWELL. 


When the estate devised is a legal one, and the question of construction, dis- 
puted between the parties, is a legal one, a bill for partition of land will not 
lie. 

Nor can a bill for partition of land be sustained, which states a legal contro- 
versy between the plaintiff and the defendant. 

A bill for partition of land should allege a seisin or possession in the defend- 
ant, and in the plaintiffs themselves. 


Cause transmitted from the Court of Equity of Guilford 
county, at the Fall Term, 1851. 


Gilmer and Miller, for the plaintiffs. 
Morehead, for the defendants. 


Rurrin, C. J. James Maxwell and Alexander Maxwell 
were brothers and bachelors, advanced in life, and they- 
resided together, and owning each in fee a tract of land, 
containing about two hundred acres, and owning jointly 
fifteen slaves, and stocks of horses, cattle and other chat- 
tels, each made his will at the same time, viz; on the 
21st of December, 1846. James died very soon thereafter, 
and his will was proved in February, 1847. Alexander 
died in 1849, and afterwards his will was proved in August 
of that year. 

The will of James Maxwell contains, among others, the 
following clauses: “In the third place, I give and devise to 
my nephew Samuel Maxwell, all my land and real estate, 
to have and to hold to him and his heirs. In the fourth 
place, I give and bequeath to my nephew Albert Maxwell, 
of the State of Missouri, the sum of five hundred dollars to 
be paid out of my money now lent out. In the fifth place, , 
I give and bequeath to my nephew Samuel Maxwell all the 
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residue of my estate, consisting of an undivided half of fif- 
teen negroes and their future increase, and all my stock of 
horses, cattle, sheep, and hogs, and household and kitchen 
furniture, and all my other property:of every description, 
provided he marries and has lawful issue ; but in the event 
of his dying without lawful issue, then t» him for only the 
term of his natural life; and in case my said nephew, Sam- 
uel, dies without leaving lawful issue him surviving, I give 
and bequeath one half of all the property given to him in 
this last clause of my will and its future increase to my 
nephew Albert Maxwell, to have and to hold to him and 
his heirs forever ; and the other half I give and bequeath 
to the brothers and sisters of the aforesaid Samuel Max- 
well, living at his death, and the lawful issue of such as are 
then dead, to be equally divided between them.” 

The will of Alexander Maxwell contains, among others 
the following clauses: “In the third place, I give and de- 
vise to my nephew, Samuel Maxwell, all my land and real 
estate, to have and to hold to him and his heirs. In the 
fourth place, I give and bequeath to my nephew, Albert 
Maxwell, of the State of Missouri, the sum of five hundred 
dollars, to be paid out of my money, now lent out. In the 
fifth place, I give and bequeath to my nephew, Samuel 
Maxwell, all the residue of my estate, consisting of an un- 
divided half of fifteen negroes and their future increase, and 
all my stock of horses, cattle, sheep, and hogs, and house- 
hold and kitchen furniture, and all my other property of 
every description, provided he marries and has lawful issue ; 
but in the event of dying without lawful issue, then to him 
for only the teruf of his natural life. And in case my said 
nephew, Samuel, should die leaving no lawful issue him 
surviving, my will and devise is, that one half of all the 
above named property, together with its increase, should go 
to my nephew, Albert Maxwell, to have and tu hold to the 
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said Albert, his heirs and assigns forever; and the other 
half to be equally divided among the brothers and sisters 
of the said Samuel Maxwell, then living, and the issue of 
such as may be dead.” 

The devisee, Samuel Maxwell, survived both of his un- 
cles, but died intestate, without having been marrird, and 
the bill is brought against the nephew, Albert Maxwell, by 
the brothers and sisters and the children of a deceased sis- 
ter of Samuel, who are his heirs at law. It states, that by 
force of the devises in the wills, the title to the lands of the 
two testators respectively vested absolutely in Samuel Max. 
well, in fee, and that they wish to have partition thereof, 
and to that end, that a sale of the land is necessary ; but 
that the plaintiffs cannot effect such a sale or partition, 
because the defendant sets up a title under the wills to one 
undivided half of the lands. The prayer is, that the rights 
of the plaintiffs and the defendant in the lands may be as- 
certained and declared, and a sale of the premises decreed, 
and the proceeds divided between the parties according to 
their respective rights thus ascertained. 

The answer insists, that, upon a proper construction of 
the will of the uncles, the defendant is entitled to one half 
of the land left by each of them; and it submits that, if the 
defendant should be found to be thus entitled, there should 
be a partition, and that for that purpose a sale should be 
decreed. 

It the relief depended entirely upon the construction of 
the devises, there would be no doubt in decreeing for the 
plaintiffs. The limitation over to the nephew, Albert, in 
the will of the testator, James, is expressly restricted to 
“one half of the property given to him” (Samuel) “ in this 
last clause of my will.” That relates exclusively to the 
residue of the personal estate; and Albert was to take no 
interest in the real estate of James in any event. 
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The construction of the will of Alexander is equally 
plain. [1 is, of course, to be made on its own terms, and 
without reference to the provisions of the other. It is not 
as explicitly restricted as the other, in respect to the sub- 
ject of the limitation over. But the sense is the same. 
The gift of the land is made, in the first place, by a distinct 
and independent clause. It is simply a gift in fee, without 
any qualification. It purports to be, in itself, a perfect gift 
of the whole real estate. ‘I'hen, in the fifth clause, the res- 
idue, consisting of personalty, is also given to Samuel ; 
not, however, in absolute estate immediately, but with a 
proviso that it should be absolute in case he left issue sur- 
viving him, but, if he should not leave issue living at his 
death, that he should enjoy for his life only ; and, then, 
that after his death, one-half of the property should go to 
the nephew, Albert. The words usedein this part of the 
clause, are not exactly the same as those of the other will: 
“one-half of the property given in this clause’”—but only 
“one-half of the above named property.” Yet, the con- 
struction must be the same: for, apart {rom the considera- 
tion, that the land had been given absolutely ia a previous 
independent clause, it is plain, upon the terms and scope of 
the fifth clause, that the subject of the limitations over 
therein is the property mentioned in that clause, and no- 
thing more. It must be so, for the reason that the limita- 
tion over is so connected with the proviso, defeating the 
gift to Samuel, as to show clearly, that nothing more was 
to go over, but what should be divested out of Samuel, by 
force of the proviso; and that is annexed and necessarily 
restricted to the residue, consisting of personalty. 

But, although no doubt is entegtained of the right of the 
plaintiffs to the land, they cannot have a decree. The es- 
tate devised is a legal one, and the question as to the con- 
struction of the will, is purely legal. The controversy be- 
tween the plaintiffs and the defendant 1s deterininable at 
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law, and not within the jurisdiction of this Court. It has 
not been deemed improper to express our opinion on the 
title, as it is so clear, and further litigation may, pro- 
bably, be prevented. But the Court does not assume its 
definitive decision with a view to a decree on that basis, as 
that decision is properly to be made by a Court of law. 
The bill, indeed, prays partition; and the decreeing parti- 
tion of legal estates in land, is one of the established heads 
of equitable jurisdiction. But not in a suit constituted 
like this. The Statute allows joint tenants or tenants in 
common to unite in a petition for partition ; and the decree 
will, of course, be according to the statement therein of 
the title and possession, in which all the parties concur. 
But here, the proceeding is by bill, which states a contro- 
versy with the defendant, and prays relief against him.— 
There can be no decree for partition as between the plain- 
tiffs themselves, except as it may be incidental to the relief 
decreed against the defendant ; for, as he is the only defen- 
dant, if the bill be dismissed as to him, the cause 4nd all 
the parties would be out of Court at once. Such must be 
the case here; for, when it is found that he has a title to 
any part of the premises, as a partition suit it must fail. 
Indeed, the bill denies the defendant’s title, and is repug- 
nant upon its face in praying partition with one, whose title 
is thus wholly denied. Moreover, the bill is silent upon 
the point of a seisin or possession in the defendant, and 
does not, even, allege any in the plaintiffs themselves. It 
does not, therefore, appear, that a decree for partition be- 
tween any of the parties would be proper; and it does ap- 
pear upof the bill, that no partition between the plaintiffs 
and the defendant can be made. Consequently the bill 
must be dismissed with costs. 


Per Curiam. Decree accordingly, 
34E 
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STEPHEN FORBES vs. ANN SMITH AND AL. 


Where a creditor has a lien upon a life estate, either in slaves or money, held 
by a trustee in trust for the debtor, the Court may order a sale of such life 
interest in satisfaction of the claim. 


Whe cases of Hicks v Pitchford, 1 Dev. and Bat. Eq. 480, and Battle v Pet- 
way, 5 Ire. 576, cited and approved. 


Motions upon Master’s Report. See case reported, 6 
dred. Eq. 380. : 


" J. H. Bryan, J. W. Bryan and Iredell, for plaintiff. 
W. H. Haywood, for the defendants. 


Rurein, C. J. The Master reported, on the enquiry di- 
rected at the hearing, that the fund in the hands of Mrs. 
Smith as trustee, in lieu of the real estate sold, and to 
which thé defendant Shackleford is entitled as tenant by 
the curtesy, consists of certain slaves, and of the sum of 
$500 in money, the proceeds of the sale of another slave. 
Upon the report, the defendant moved to dissolve the in- 
junction against proceeding on the judgments at law, sub- 
mitting to a decree to pay to the plaintiff annually the in- 
terest on the $500, and the hires and profits of the slaves; 
and the plaintiff, on the other hand, moved for a decree di- 
recting the defendant to sell the estate for Shackleford’s 
life in those slaves, in the first instance on execution, when 
taken out. 

The Court is of opinion that neither motion is precisély 
correct. Although the Act of 1812 makes trugts in per- 
sonal property iiable to execution against the cestui gue 
trust, yet it is settled that the case of a trust of personal 
chattels for one for life, and then in trust for others, is not 
within it, as the trustee’s legal title must be preserved en- 
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tire for the security of those entitled under the ulterior 
limitations. Dick v Pitchfcrd, 1 Dev. and Bat. Eq. 480, 
Battle v Petway, 5 Ire. 576. But, although an execution 
will not reach the slaves, yet they and also the money, or, 
rather, Shackleford’s beneficial interest in those funds, as 
his equitable property, may, and ought to be, sold under a 
decree of this Court. The sale is necessary to enable the 
plaintiff to ascertain-his demand against Shackleford, after 
he shall have paid the debt: He is not obliged to pay the 
debt, and wait for the partial reimbursement arising from 
the annual income of the property, during Shackleford’s 
life ; but he may require an immediate sale, under the di- 
rection of the Court. of his interest, for whatever it will 
bring, so as to have it applied in a lump to the reduction of 
the debt. As to his interest in the money, it is only selling 
out an annuity of $30 for the life of Shackleford, and in 
respect of the slaves, the contingency is the double one, de- 
pending on the lives of both Shackleford and the negroes ; 
which. of course, will be duly considered by bidders. The 
defendant, Mrs. Smith, or, if she prefer it, some other com- 
missioner, must be directed to make sales of those interests, 
after twenty days notice, for ready money, and, after ap- 
plying the proceeds in discharge of the judgment at law, 
the injunction should be dissolved for the residue. It will 
be understood, of course, that the purchasers of the slaves 
will not get the legal title, but that it will remain in the 
trustee, and the purchasers stand towards her in the rela- 
tion of cestuis que trust, with liberty: to come to an ar- 
rangement with her as to the possession of the slaves, or 
to apply @the Court of Equity for redress, as any other 
cestui que trust might. 


Per Curiam, Decreed accordingly. 
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JOSIAH THOMPSON § AL. %. JOHN NEWLIN. 


The principles formerly laid down in this case, 6 Ire. Eq. 380, affirmed on a 
rehearing of the decreta!l order then made. 

Even where a will expresses a trust, that slaves sball be sent to a foreiga 
country, there would be nothing iilegal im that, even if it were illegal to 
direct their emancipation abroad without complying with our act on the 
subject of emancipation of slaves, because it would be intended the mean- 
ing was that the law was to be complied with, 

A general direction in a will is to be taken as intended to be consistent with 
the law. 

Subsequent acts of the trustee cannot affect the intention. 

A trust in a will that slaves should be taken out of this State, for the purpose 
of emancipation, is not forbidden by the laws of this State, nor 1s st against 
the policy of the law, nor the public interest, but 1s Jawful and valid. 

The cases of Worth v McAden,1 D and B. Eq. 199, Ralston.v Telfair, 2 
Dev. Eq. 255, Cameron v Commissioners of Raleigh, 1 Ire. Eq. 436, 
White vy White, i D. and B. 260, Coz v Williams, 4 Ire. Eq. 15, cited 
and approved, and of Pendleton v Blount, 1 D. and B. Eq. 491, commen- 
ted on and approved. 


This cause came on, on a petition for rehearing the de- 
cretal order made in the cause at December Term, 1849. 


Norwood and W. H. Haywood, for the plaintiff. 
J. H. Bryan, for the defendant. 


Rorrr, C. J. The bill was filed in August, 1843, and 
states: That Sarah Freeman died in 1839, and that the 
defendant, Newlin, in August, 1839, propounded for pro- 
bate, a script as her will, which the plaintiff an® Richard 
Freeman, (her surviving husband, and a defendant in this 
suit,) caveated ; but that, after much litigation in different 
Courts, it was finally established as a will of her personal 
estate: That the personal estate consisted of money and 
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bonds to a large amount, and thirty-five or forty slaves; 
and that, by the will, the whole personal estate was be- 
queathed to the defendant Newlin, as sole legatee, and he 
was appointed the executor: That Newlin was a member 
of the Quaker society, and it was well known to the testa- 
trix that he would not hold slaves, and was opposed, on re- 
ligious principles, to slavery ; and that. she designed, for 
that reason, to will the slaves to him, in order that they 
might be kept by him in a'state of qualified slavery ; and 
that those views and purposes were communicated by her 
to Newlin, and that he undertook to carry them out : That, 
although the bequests in the will to Newlin are absolute in 
their terms, yet they were, in fact, made, not for the bene- 
fit of Newlin, but for the benefit of the slaves, and upon 
an unlawful, secret trust, that he should be, apparently, 
their owner, but should suffer them to enjoy the privileges 
of freedom, contrary to the policy of the law, and apply 
the other profits of the estate to their use and benefit. It 
states, further, that the will was made by virtue of a power 
in marriage articles between Freeman and his wife, which 
excluded him from her property, and limited it to her next of 
kin, in case she made no disposition : and that the plaintiffs 
are her next of kin. The prayer is, that Newlin may dis- 
cover the trusts on which the bequests were made to him, 
that they may be declared void, and a trust declared to re- 
sult to the plaintiffs, and for an account and distribution. 
The answer of Newlin admits the marriage articles to 
the effect set forth in the bill, and of the contents of the 
will, of the tenor set forth, the caveat, and its final decision 
in 1842 ; Yhat the personal estate consisted of twenty-nine 
slaves, and cash and debts to the amount of six or eight 
thousand dollars. It admits, or states, that the defendant 
had frequent conversations with Mrs. Freeman, upon the 
subject of her slaves, and she uniformly expressed a desire 
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to have them emancipated, and consulted him as to the best 
mode of effecting her purpose: “ That, when about to make 
her will, she was fully apprised, that the negroes could not 
remain in North Carolina as free persons: That she was, 
also, fully aware, that she might express a trust in her will 
for the benefit of the slaves, by which, according to law, 
they might be sent out of this State to any other State or 
country, by which they might enjoy their freedom ; or, if 
she preferred it, that the said trust might be created, with- 
out being expressed in the will, by confiding her purpose to 
a friend, which would be as effectual in law as if it were 
expressed in the will: That the testatrix preferred to con- 
fide to the defendant her earnest wish, without expressing 
it in her will; and she did, accordingly, request him to take 
the necessary steps to carry her wishes into effect: That, 
although she seemed to prefer Liberia to any other place of 
destination for them, yet she left to the defendant’s discre- 
tion the place, and manner of transporting the slaves to 
some other place than North Carolina; and that so zealous 
was she on the subject, that about a year before her death, 
she instructed the defendant, who was her general agent in 
the management of her money, to collect a sufficient sum 
and make preparations for then sending the slaves out of 
this State; but, not long afterwards, she recaljed the in- 
structions, because, she said, some of them must stay to 
wait on her, as she was old and infirm, and she was not 
willing to send some without all: That the defendant 
agreed to accept the trust, and did so with the determined 
purpose of executing it to the best of his ability: and that 
in that purpose he had, at no time, been shaken? although 
he had kept it to himself, and had never communicated it 
to any person, until he did so to his counsel, while engaged 
in drawing his answer: and that, but for the pertinacity of 
the plaintilis in prosecuting suit after suit against him, in 
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relation to the property, he would, long since, have execu- 
ted the trust, by sending the said slaves out of the State: 
That he had, at no time, any understanding with Sarah 
Freeman, either express or implied, to commit any infrac- 
tion of the laws of this State: and that he does not know 
nor believe, that she entertained any purpose to evade the 
law, by continuing the slaves in a state of qualified slavery, 
and that he never entertained or conceived any such pur- 
pose.” ‘The answer further states, “that the other proper- 
ty was given to this defendant by the testatrix, in part for 
the purpose of carrying into,execution the trusts hereinbe- 
fore stated, (which must needs be expensive, not only in 
procuring the transportation of the negroes, but in making 
some provision for them) and, in part, to make ample com- 
pensation to this defendant for the trouble and expenso to 
which he must be subjected, in carrying into effect the 
wishes of the testatrix.” The answer concludes by stating, 
that “ this defendant hath thus fully stated the facts within 
his knowledge, and declared the trust imposed on him by 
the testatrix, and his acceptance thereof; and he saith, 
that it is his purpose to execute the same according to the 
laws of the State, and in pursuance of this purpose, he 
submits to be directed in the manner of carrying out the 
purposes of the testatrix by this Court, if it be deemed 
material to do so.” 

The cause was heard in this Court at December Term, 
1849, as reported, 6 Ire, Eq. 380, when the will is set forth 
and a deciaration was then made, that the slaves were be- 
queathed by the testatrix to the defendant, Newlin, upon 
a secret trust for their emancipation, and that it was inten. 
ded by the testatrix and the defendant, that the said slaves 
shou'd not be kept in this State but be lawfully emancip:ted, 
transported to Liberia, or some free State and there erjoy 
their freedom : and that such intention and bequest was 
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not contrary to, but sustained by, the law; and further, 
that the testatrix confided in the defendant, Newlin, and 
was by him induced to believe, that he would in a reason- 
able time take the necessary and lawful steps to carry her 
said intention into effect, and that he in fact assumed the 
said trust, and thereby became bound to execute the same ; 
and for as much as the defendant submitted in his answer 
to carry the said trust into effect under the directions of 
the Court according to law, it was further declared, that 
he ought to emancipate them by filing a petition for that 
purpose in the Supericr Court of Law, and giving bonds 
pursuant to the statute in sucn case provided, and that one 
year thereafter, would be reasonably sufficient for effecting 
that object. All other equities were reserved until the ex- 
piration of that period, and then either party was at liberty 
to move for further directions. 

At December Term, 1850, on the motion of the plaintiffs 
the Clerk was directed to enquire what proceedings had 
been taken by the defendant for emancipating the slaves. 
The report states, that the defendant had not filed a peti- 
tion in the Superior Court, nor given boncs as mentioned 
in the decretal order, but that he had e:nancipated the 
slaves by removing them in September, 1850, to Logan 
county in the State of Ohio, and there duly executing a 
deed of emancipation and having the same proved and re- 
corded. And the Clerk annexed to the report the examin- 
ation of the defendant on interrogatories, in which he sta- 
ted: that he was advised by eminent counsel that this 
mode of emancipation was equally effectual and within the 
trust, as that prescribed in the Statute, and that it was 
preferable, as he believed, because he had reasons to appre- 
hend, that, if the emancipation took place in this State by 
giving bond, some of the plaintifis or other persons might 
detain some of the negroes in this State by secret means, 
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or seduce them back, after they had been once carried 
away, so as thereby to forfeit his bond and subject them 
again to slavery: that he had no other reasons for pro- 
ceeding in this mode, and had no purpose to evade the law 
of the State or intend any contempt of the Court: that the 
negroes were all willing to go to Ohio, and be emancipated, 
and live there: and that it was not contrary to the law of 
Ohio tor them to do so, but consistent therewith, as he be- 
lieved on the information of many persons in that State, 
and the advice of some counsel there. 

The plaintiffs then filed a petition to rehear the order of 
December, 1849, and brought it on to be argued, with a 
motion, founded on the report, to declare, that the defend- 
ant ought not to have further time to obtain an order for 
emancipation in this State, and that, by reason of his not 
complying with the former order as to the mode of emanci- 
pation, the defendant was a trustee for the next of kin, and 
bound to distribute the slaves and other personal estate 
among them. 

It the opinion of the Court were not against the plain- 
tiffs on other points, it might be well worthy of considera- 
tion, whether, supposing the trusts for emancipation and 
providing for the slaves to be unlawful and void, the de- 
fendant, Newlin, would not be entitled, beneficially, to the 
whole property, according to the terms of the trust set out 
in the answer, and thus the next of kin be excluded? He 
says, the bequests were made to him, not only upon the 
trust to have the negroes set free, and defray the expenses 
of their removal and settlement, but as to any surplus over 
and above answering these purposes, for himself, as an am- 
ple compensation to him for his agency in the transaction. 
Now, as Lord Epon observed, in King v Dennison, 1 Ves. 
and Beam. 260, there seems to be a plain distinction be- 
tween a disposition of the legal estate to one for the mere 
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purpose of discharging particular trusts, and nothing more, 

and one in which there is an intention that the beneficial 
interest shall be taken with reference to that part not given 
on the particular trusts : in the former, if the trusts do not, 
-in their execution, exhaust the whole, so much of ‘the ben- 
ficial interest as is not exhausted, belongs to him: in the 
latter, if the whole be not exhausted by the particular pur- 
pose, the surplus gees to the devisee. The reason is, that, 
in one case, the whole gift was in trust, without any bene- 
-fit being intended to the donee of the legal estate: where- 
as, in the other, the devisee takes the surplus, because it 
ewas intended to be given to him. In that case, jt was so 
held on a devise, and much more would it be sein refer- 
ence to personalty, since next of kin are less favored than 
the heir, and especially, as there is here an express residua- 
ry gift to the defendant, Newlin, of the whole personal 
property in the largest terms. It.is true, that the residue 
-itself was given partly in trust, and that may, possibly, 
«make a difference, though no reason for it is perceived, as 
no certain part or share of it was in trust, but the legatee 
awas to keep beneficially, whatever should not be needed 
for the other particular purposes. But the Court does not 
-determine the point, since it was not discussed at the bar, 
-and it is thought more useful to place the decision on the 
more general and impertant questions involved in it. 

The question raised on the rehearing is, that the Court 
erred in declaring the nature of the trust intended by the 
testatrix, namely, that it was, that the slaves should be law- 
fully emancipated and transported to some other free coun- 
try or State: whereas it was, that they should not be eman- 
cipated here, but be sent away, in evasion of law, and be 
emancipated abroad without giving bonds, that they should 
not return into this State: which latter trust is supposed 
to be against law and void, and then that a trust results 
to the plaintiffs, And the question made by the plaintiff’s 
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motion, founded on the report, is that, supposing the decla- 
ration: of the trust was, in point of fact, correct, yet, as 
the defendant did not proceed, in-conformity with the or- 
der, in. the execution of it, he should not now. have liberty 
to do so, but be made immediately answerable for the 
slaves or their value, as being yet in a state-of servitude, 
or put beyond the reach.of the plaintiffs by the defendant, 
contrary to his duty and the law. 

It is not certain that either of those points can be raised 
on the bill as-it is framed. It alleges no trust for emanci-. 
pation here or elsewhere, and consequently does not im- 
peach any such trust as being in any respect illegal. On 
the contrary it charges, that the bequests were on trust,. 
that the defendant should keep the negroes, not for his- ben- 
efit, but for theirs, in a state of qualified slavery. It would 
seem, that case is answered when it is found, that there 
was no such trust as that charged. But, assuming the bill 
to be sufficient, and, indeed, that it contained express. 
charges of such trusts and purposes as are now. imputed to. 
the testatrix, it seems to the Court, that those charges are 
not established, but that the declaration of the trust in the 
decretal order was the only one, that could have been ju- 
dicially made. It is to be ohserved, that there are no 
means of arriving at the trusts.on which these gifts were 
made, but the answer itself. On the face of the will no 
trust appears, but the donations are out and out to the de- 
fendant. But he admits certain trusts and says they were 
the true and only trusts. Can others be imputed ? upon 
what ground, and to what extent? Supposing evidence 
to be admissible in such a case to contradict the will and 
the answer, there is none, of any sort, to the fact, that the 
trust was different from that set forth in the answer, or that 
there was any trust at all. It may be,conjectured from the 
religious principles of this defendant, and other collateral 
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circumstances, that there was some sort of trust for eman- 
cipation somewhere or holding the negroes as quasi free 
here. But there is, undoubtedly, nothing on which any 
particular trust can be established, but that admitted in the 
answer. Why should not that be credited? It would 
have been as easy and as honest in the defendant to deny 
a trust altogether, and assert a beneficial legacy in him- 
self, which would have been conclusive, Ralston v Telfair, 
2 Dev. Eq. 255, as to have denied the true trust, and set 
up a false one. Indeed, the temptation to the former was 
much the stronger, as he had a personal interest in that, 
and none in the latter. Now, the answer states explictiy, 
that the intention was to carry the negroes out of the State 
to Liberia or some free State, and, without specifying any 
particular mode of eflecting the emancipation, as contem- 
plated by either of the parties, it avers that there was no 
intention “to commit an infraction of the laws of this 
State,” in any respect. It is said, however, that the se- 
crecy of the trust and the defendant's subsequent acts in 
the mode of executing it, prove the contrary, and that it 
was the purpose from the beginning not to obtain the eman- 
cipation according to our law, but to carry the slaves else- 
where for emancipation. But those do not seem fair and 
just conclusions of facts, if the terms of the will and an- 
swer could be controlled by such matter dehors. It is not 
easy to see, why the testatrix did not express the trust in 
her will. But it is hard to hold, that the creation of it in 
confidence between herself and the defendant, for a charity 
of this kind, proves a purpose to evade and defraud the law 
of the country. She might not have wished it to be known 
during her life, or the parties might have distrusted their 
ability to express it in the will so as to be legal and effect- 
ual, while her wishes might be perfectly understood by her 
friend, to whom she was willing to confide the office of 
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carrying them out, trusting therefor to the sanctions of 
his conscience, rather than to the coercion of the law. 

But, whatever might be her motive, the answer is dis- 
tinct, that she intended no violation of the law of this State: 
and the validity of the trust depends upon her intentions, 
and not upon the subsequent acts of the defendant, wheth- 
er in performance or in breach of the trusts, as meant by 
her. If it be said, she had no intention that the defendant 
should give the bonds required by our law, so as to obtain 
emancipation here, it may be yielded, without prejudice to 
the correctness of the decretal declaration. For, we sup- 
pose the testatrix had no particular intention as to the mode 
of emancipation; and, indeed, it is possible, that she was 
ignorant how it might be effected, here or elsewhere. Her 
purposes were, merely, that her slaves should be emancipa- 
ted, and that they should be effectually emancipated accor- 
ding to law, whatever that might be, including their remo- 
val from this State, at al! events. In those purposes, noth- 
ing immoral or unlawful is seen, although the testatrix did 
not go on to say, in so many words, that the defendant 
should procure the emancipation, by pursuing the steps 
pointed out by the Statute, passed in this State in the year 
1830; for, if the will had expressed the trust, that the ne- 
groes should be free, and the executor should carry them to 
a particular country, and settle them there, there would be 
nothing illegal in that, even if it were illegal to direct the 
emancipation abroad ; because, nothing appearing to the 
contrary in the will, it would be entitled to the favorable 
construction, of meaning an emancipation consistently with 
the law: and, therefore, if the giving bonds and procuring 
a license here to emancipate, be, in law, essential to the 
emancipation, it would be inferred that, according to the 
trust, it was so intended. A trust of the kind now before 
us, when ascertained, is of precisely the same obligation, 
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and entitled and subject to the same interpretation, as if it 
were expressed in the will—which principle, indeed, is the 
foundation of this bill. As far, then, as the intention of the 
testatrix can be collected, the emancipation of the slaves 
was to be legally effected : for the direction, that they should 
be carried out of this State, was nothing more than the law 
itself required, and the only question, with reference to the 
point under consideration is, whether her direction was, 
that they should be carried away without, or after emanci- 
pation here. Now, upon that, there is the general principle, 
just mentioned, that a general direction is to be taken as in- 
tended to be consistent with the law, and there is, also, the 
positive assertion in the answer, that in this case, the fact 
was according to that presumption, which shows that the 
declaration was right, that the testatrix intetfded that the 
slaves should not be kept in this State, but be lawfully 
emancipated and transferred to some free State, to enjoy 
their freedom there. The subsequent acts of the defendant 
cannot vary the fact as to the intentions of the testatrix, 
nor his obligation to observe them. Up to the decretal or- 
der, the defendant certainly acted in conformity with the 
trust admitted by him, and, indeed, the answer contained a 
submission to execute the trust under the direction of the 
Court, as being a part of his duty under the trust: thus 
confirming the presumpticn as to the purposes of the testa- 
trix, arising from the other considerations. The conduct of 
the defendant, since that time, does not show the nature of 
the trust to have been different originally, nor change the 
rights of the negroes, nor create any in the next of kin of 
the testatrix ; for, if a lawful emancipation was intended by 
the testatrix, and that which the defendant has effected be 
unlawful, then, it is true, the defendant has been guilty of a 
breach of trust, but that cannot destroy the rights of the 
cestui que trust, nor vest the property in the next of kin, 
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from whom the testatrix took it away, by a lawful disposi- 
tion. Admitting, therefore, that the defendant may have 
exposed himself to the penalty of a contempt, by not pro- 
ceeding under the decree, according to his submission, yet 
that does not affect the question between him and the plain- 
tiff—Nay, admitting that the emancipation were not, as 
yet, legally effected, neverthelesss, supposing a lawful trust. 
to have been intended, as declared and now held, the plain- 
tiffs are cut off at all events. For, there can be no doubt, 
that in some way the defendant, having accepted the trust, 
may be compelled to execute it in behalf of the ne- 
groes, as cestuis que trust; and, therefore, the plaintiffs 
cannot maintain this suit. The Court will not allowa 
lawful trust to fail, by the laches of the trustee, or for the 
want of one. In Hope v Johnson, 2 Yerg. 123, a testator 
in Tennessee directed his land there to be sold, and the pro- 
ceeds laid out iu land io Indiana, and the right vested in 
his slaves, naming them, to whom he gave their freedom, 
and the settling of them in Indiana, under the direction of 
his executors ; and a bill was filed by the heirs and next of 
kin, to restrain the executors from selling the land and re- 
moving the slaves, on the grounds that the provisions for 
emancipation aud the purchase of land for the slaves, were 
void. But the bill was dismissed, and Judge Haywoop, in 
delivering the opinion of the Court, said, that when the 
mind of the testator to emancipate was made known in his 
will, it was the duty of the executor to make use of all 
such legal means as should be effectual for the completion 
of his purpose. Indeed, it is a settled rule, that a trustee, 
having accepted, cannot withdraw from the duty, but must 
goon to perform the trust; and 1t is said, the rule has no 
exception. Worth v McAden, 1 Dev. and Bat. Eq. 199; 
Lewen on Trusts, 260. It may be asked, then, why this 
bill was not dismissed on the hearing? ‘There is no hesi- 
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tation in saying, that would have been the proper course : 
especially as the opinion was then distinctly intimated, that 
the rights of the next of kin were extinguished. But it 
was thought—incorrectly, probably,—that the Court might 
act on the submission of the defendant to proceed in the 
emancipation, under the direction of the Court, and an in- 
clination was manifestly felt, that it should be done in con- 
formity to the particular provisions of our law. For that 
reason such directions were’ given; and, of course, the 
rights of the next of kin, if any, were saved until it should 
be seen, whether the defendant pursued those directions, or 
failed to do so. It was, rather irregularly, attempting to do 
by an order in this Court, what would, properly, have 
been the subject of a suit bY the negroes, or on their be- 
half, against the defendant, to enforce the trust. But that 
cannot alter the rights of these parties between themselves ; 
and, as the trust found is held to be legally valid, the 
plaintiffs have no interest, and the bill must be dismissed. 
The case has hitherto been considered as if the testa- 
trix had no particular intention, that the slaves should be 
carried immediately out of the State for emancipation a. 
broad, as that, it is apprehended, must be judicially under- 
stood to be the fact. Consequently, enough has been said 
for the decision of the present suit. But as the question 
must often arise in other cases, and has been very fully ar- 
gued in this, and it is important that the siate of the law 
on such a point should be known, it is thought to be prop- 
er to state the opinion formed by the court, on the suppo- 
sition, that the trust really was, as contended on the part of 
the plaintifls, that the defendant should carry the slaves 
out of this State, to be emancipated, without applying for 
their emancipation here. On that point the Court holds 
the law to bz also against the plaintifls: because that trust 
is not expressly forbidden by the law of this State, nor is , 
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it against the policy of the law, nor the public interest, but 
is lawful and valid. The point is not a new one in this 
State, nor in our sister States, in which slavery exists and 
laws also regulating the mode of emancipation, similar to 
ourown. In Cameron v. Commissioners of Raleigh, 1 
Ired. Eq. 436, the slaves were sent by the executors to Af- 
rica without previous emancipation, and the Court held 
that gifts to them in the will were good and decreed their 
payment to them as free persons. In the opinion of the 
Court it is stated, that “ our law and policy alike forbid the 
manumission of slaves to reside amongst us, but they nev- 
er did forbid the removal of them to a free country, in or- 
der to their residence there as free people:” and as one 
evidence, that such was the policy of the law, reference 
_was had to the Act of 1830, as promoting and encouraging 
their emancipation, so that they be removed and kept with- 
out the State. The whole subject has been before the 
Court a few years previous in the case of White v. White, 
1 Dev. & Bat. 260, and the opinion delivered was not has- 
tily, but deliberately formed, and the whole Court concur- 
red in it. The point came up again directly in Coz v, 
Williams 4, Ired. Eq. 15, when the same judgment was 
pronounced, and the reasons more fully stated. Upon that 
occasion also, the Court, after a change in one of the 
Judges, was unanimous, both as to the argument and the 
conclusion. Then the policy of our law, as collected from 
the only legitimate source—our Legislature—was said to 
be opposed to the residence of freed negroes in this State, 
but it had never been to restrain the owner of the slaves 
from removing them from this State, either for servitude 
or freedom elsewhere: and it was further said, that in no 
case, in which it had been held that the direction for emane 
cipation was void, from Haywood vy. Craven down, had 
the deed or will directed, that the emancipation should 
36£ 
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take effect abroad. That has been said to be inaccurate, 
and the case of Pendleton v. Blount, 1 Dev. & Bat. Eq. 
491, is supposed to show it to be so. But it is only appa- 
rently so, from the imperfeet statement of the will, and is 
really another example of the correctness of what was said 
in Cor v. Williams. For, the will there directed the ne- 
groes to be hired here, and their hires to constitute a fund 
in the hands of the executor for their benefit, and further- 
more that this should be kept up perpetually by the execu- 
tor and his executor or administrator, unless “ at any treme 
hereafter any of the negroes or any of their increuse should 
desire to go to Africa or a free State,” and in that case the 
executor was to give such slave his or her proportion of 
the fund. It was, therefore, a case of indefinite quasi free- 
dom here for existing and future generations of the slaves, 
and was plainly an evasion of our law, against the emanci- 
pation of persons who reside here. It is perfectly true, then, 
that no trust has been declared void, but when the pur. 
pose was apparent, that the negroes could remain here: in 
which case, as we do not adopt the rule cy pres, and ould 
not order them to be carrried abroad, the disposition must 
necessarily,fail. In all those, in which the direction was 
to send them out of the State to live as tree persons, the 
disposition has been supported. Against that it is argued, 
that it evades the act of 1830, inasmuch as the public loses 
the security required by the act against the return of the 
slaves, and, moreover, that it is contrary to the enactment, 
that no slave shall be set free, but according to the provi- 
sions of the act. But the argument is answered in this: 
that it supposes the power of emancipation 1s a privilege 
granted by the statute, and therefore exists only sub modo, 
Whereas the true principle is, that the power of the owner 
to give, and the capacity of the slave to receive, freedom, 
exist in nature, and therefore may be used in every case 
and every way, except those in which it is forbidden by 
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law. The statute, therefore, effectually bars emancipation 
here except in the manner pointed out in it, and one, who 
wishes to gain for his slave the liberty to stay here fora 
period after emancipation, must conform to the statute.— 
But, neither in its terms, nor in its spirit, does it prohibit 
a bona fide removal of slaves to another State, for the sake 
of their freedom. Its title is, “An act'to regulate the 
emancipation of slaves an this Stvte:” andit has no clause 
or word affecting any person or thing extra-territorial, ex- 
cepting only, that it requires a slave, emancipated here, to 
remove and stay out of the State under the heavy penalty, 
of being sold as a slave. Now it may be—it is not for us 
to say how—that a slave, carried abroad under the will of 
one of our citizens for emancipation, would, upon return- 
ing, fall into the category of slaves emancipated here.— 
But that has nothing to do with the rights of the owner or. 
next of kin to such slaves, which would invest them with 
a beneficial interest in one class of them, more than in the 
other: and, whether they might be sold or not on return: 
ing, is not material to the enquiry, as to the validity of the 
emancipation actually effected abroad with the bona fide 
intention of a residence abroad, and while such residence 
continues. To such a case the statute has no application. 
For, it is to be observed, that it puts emancipation by the 
owner, and by the owner’s executor under the direction of 
the will, exactly upon the same footing, except as to the 
executor’s liability to creditors. Now no one has ever 
supposed, that an owner of a slave was prohibited by our 
law from carrying his slave, in his life time, to Africa or to 
Ohio, for the purpose of granting him freedom: and if he, 
who has a slave in his own right, can do sv, and his aet be 
valid, so can one acting in auter droit in execution of a 
trust. ‘The statute does not make the act of either void; 
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and such must be the plain provision of a statute in order 
to have that effect. 

When this point was again brought into question in this 
case, after the former decisions of the Court, it became the 
duty of the Court to look to the adjudications of our sister 
States, similarly situated with ourselves, for aid in sustain- 
ing our judgments, or discovering our error. ‘The research 
has been made, and been successful in finding several ad- 
judicatjons accordant with ours, and no one to the contra- 
ry. The first found is that of Frazier v Frazier, which. 
which was decided in South Carolina in 1835; and the 
case was this: In that State there was a Statute, that no 
slave should be emancipated, but by Act of the Legisla- 
ture. A testator directed his slaves to be set free, and 
provided a fund to enable them to go to St. Domingo to 
be colonised. The next of kin filed a bill against the exec. 
utor, claiming the negroes and fund. It was dismissed, the 
Court holding these propositions: That, notwithstanding 
the extensive terms used in the Act, the case was not with- 
in it, because an owner might remove his slaves from the 
State for any purpose he pleased, and he might therefore 
authorise his executor to do so, unless prohibited by Stat- 
ute: and because the evil, against which the act was di- 
rected, was the increase of free negroes in the State, and 
the removal of slaves belonging to her citizens and their. 
emancipation out of her borders was no injury to her. Hence 
the Court concluded, that the right of the owner to author- 
ise his executor to carry his slaves out of the State, could 
only be restricted by a Statute, expressly making such a 
testamentary disposition void, 2 Hill’s ch. R, 305. In 1840, 
the question came before the Court of*errors and appeals 
of Mississippi upon appeal from the Chancellor in the case 
of Ross v Vertrees, and Ress vy Duncan, 1 Freeman’s ch. 
R. 587, and 5 Howard’s Rep. 305. Ross directed by ex- 
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press provision in his will, that certain of his slaves should 
be sent to Africa, under the superintendence of the Ameri- 
can Colonization Society, to reside there as free persons, 
and he gave parts of his estate as provision for them. Then: 
Mrs. Reed, a daughter of Ross, by her wili gave all her 
estates, real and personal, to the defendants, including her 
interest in her father’s estate, if his will should be held in- 
valid, upon a secret trust, (set forth in a letter written by 
her to the defendants contemporaneously with the execu. 
tion of the will,) that the defendants should carry all her 
slaves to Liberia, there to remain free. The next of kin 
filed bills against the legatees and executors claiming the 
estate, upon the ground, that the dispositions were contra- 
ry to the law and policy of Mississippi and void, and that 
a trust resulted. The Statute of Mississippi was, ‘that it 
shall not be lawful for any person, being the owner of 
slaves, to emancipate them unless by his or her last will and 
testament, duly attested, &c., and unless also it be proved 
that such slaves have performed some meritorious act for the 
benefit of such owner, or some distinguished service for the 
benefit of the State: and such last will shall not have va- 
lidity until sanctioned by the Legislature, nor until the 
owner shall have complied with the conditions specified in 
such act.” Yet the trusts of both wills were, after most 
elaborate arguments, upheld, and both bills dismissed, not- 
withstanding there had been no legislative sanction of ei- 
ther will. The grounds taken by both Courts were pre- 
cisely those, shortly stated in Cox v Williams: that the 
prohibition of emancipation was a regulation of internal 
police, and the Statute was to be construed in reference to 
that object, and therefore confined to a local operation 
within the State, or to such acts done out of the State as 
were intended to have their effect in it: that the right to 
manumit a slave is perfect at common law, and that the 
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Statute did not take it away, but only qualified it, when 
exercised within the State: and that Mississippi had no 
concern with the manumission of slaves in other States, 
and did not assume a police jurisdiction in them, but only 
within her own borders; and, finally, that, therefore, the 
emancipation directed by the testators, though not made 
by virtue of the Statute of Mississippi, was not contrary 
to it. The case of Haywood v Craven, was much pressed 
on the Court in those cases, and it was properly put upon 
the ground, that the will directed the emancipation to be 
by the laws of this State. and therefore that the negroes 
were to remain here, and in that way it was distir.guished 
from a trust to carry slaves to Liberia, there to remain free. 
The question again came up in the same Court in 1846, in 
a different form. ‘I'he executors of Ross refused to deliver 
the slaves to the Colonization Society, or to sell the estate 
given for the negroes, on the ground, that the trusts were 
in fraud of the Statute on the subject of manumission and 
against public policy, and therefore void. Upon the bill 
of the Colonization Society against the executors, the trusts 
were again held to be lawful and valid, and the slaves were 
decreed to be delivered to the Society, and the bequests 
for the benefit of the slaves declared void, as they had by 
the will an inchoate right of freedom and capacity to take, 
which became complete on their removal out of that State ; 
Wade v American Colonization Society, 7 Smedes and 
Marsh 663. It seems likewise from a note that has been 
met with of a case in Georgia, that the same doctrine is 
there held as law; Jordan v Bradley, Dudley’s Rep. 170. 
But, as the book, containing the report of the case, is not 
to be had here, no reliance is placed on it. The other 
eases cited are so perfectly accordant with our own, both 
in the reasoning and conclusions, that the Court may, with 
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the more confidence, reaffirm their correctness, and place 
our present decision on their authority. 

It is not doubted, that it is perfectly competent to the 
Legislature to qualify the right of manumission, whether 
inter vivos, or by will, by any regulations that may seem 
meet to that body, or even to make void any direction in a 
will of her citizens, for the removal of her slaves from the 
State, for the purpose of emancipation elsewhere. But 
mere, legislative regulations, for emancipation within the 
State, cannot operate on trusts elsewhere : because they 
are neither within the words nor the policy of such enact- 
ments. It requires an express enactment, or plain provis- 
ion, in avoidance of such a testamentary disposition, bi fore 
a Court can impose a restraint on a citizen, by depriving 
him,of the natural right of sending his slave, where he can 
do us no hurt, that he may live and be free there. 

The result is, that the emancipation of the slaves is 
deemed effectual and proper, and the dispositions in their 
favor, and that of the defendant, Newlin, held valid: and, 
therefore, the bill must be dismissed with costs, 


Per Curiam. Decree accordingly, 





SUPREME COURT. 


JAMES N. PATTERSON Apu's §c. ve. PEYTON HIGH, Ex's &e. 


On the death of a feme covert, entitled to choses in action, administration 
should be taken out on ber estate, for the purpose of paying her deots, if 
there be any, and for distributing the residue of her assets as the law di- 
rects. 

The husband has @ right to such administration, but he may assign his right 
to another. 

_ It has long been the established law in this State, that the increase of slaves 
belongs to the remaider-man, and not to tie tenant for life of the mother, 

The cases of Timms v Potter, 1 Hay. 234, Giasgow v Flowers, 1 Hay. 
233, and Erwin v Kilpatrick, 3 Hawks. 456, cited aud approved. 


Cause removed from the Court of Equity of Orange 
county, at the Fall Term, 1851. 


The plaintiff, in his bill, set forth, that John B. Shaw 
- died-in the year 1816, having left a Jast will and testament, 
of which, among others, he appointed John Shaw, who 
alone qualified, and the defendant, Peyton High, executors ; 
that by the said will he bequeathed as follows: “I lend to 
my wife, Frankey Shaw, during her natural life, or widow- 
hood, ten negroes,” (naming them) ; and, in another clause, 
“TI give to my daughter, Polly Morgan, after the death or 
marriage of ny wife, one negro woman, named Isabel, to 
her and her heirs forever.” ‘Ihe bill further set forth, that 
the said testator directed, in and by his said will, that, after 
the death of his wife, a large portion of his property should 
be divided among his children, of whom the said Polly was 
one. ‘The bill further set forth, that the said Polly Mor- 
gan was the wife of Lemuel Morgan, who is still living,’ 
and that she died after the death of the said testator, and 
in the lifetime of the said irankey Shaw, the wife of the 
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said testator, and that, at the request of the said Lemuel 
Morgan, administration on her estate has been duly grant. 
ed to the plaintiff, The bill further alleges, that the said 
Franky Shaw, above mentioned, died in the year 1851, 
having, during her life, held possession, by the consent of 
the executors, of the property bequeathed to her by the 
will of the said John B. Shaw, including, among others, the 
said woman Isabel, who has now a large increase, born 
since the death of the said testator. ‘The bill further al- 
leged, that, all other persons named as executors in the 
will of the said John B. Shaw, being dead, the defendant 
has qualified as the surviving executor, and has taken into 
his possession the said woman, Isabel, and her increase, as 
well as the rest of the estate, to which the plaintiff’s intes- 
tate was entitled, under the said will, in remainder after 
the death of the said Franky, and that he refuses to pay 
or deliver the same to the plaintiff. The bill concludes 
with the usual prayer for an account and relief. 

The defendant in his answer admits all the facts set forth 
in the bill, but he avers that the said Polly Morgan left no 
children, and he is advised, that, in that event, all the es- 
tate in remainder bequeat'ied to her by the said will, not hav- 
ing vested in her during her life, passed to her surviving 
brothers and sisters, and that, therefore, the plaintiff has 
no claim. 

The cause was set forth for hearing upon bill and answer’ 
and, by consent of the parties, transferred to this Court. 


Norwood, for the plaintiff. . 
Saunders and G. W. Haywood, for the defendant. | 


‘NAsa, J. The plaintiff is entitled to the decree which 
he asks. John B. Shaw died in the year 1816, and by will’ 
gave to his wife, Franky Shaw, during-her life or widow» 
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hood, a number of negroes, among whom was a woman by 
the name of Isabel. By a subsequent clause, he gives her 
absolutely, after the death or marriage of his wife, to his 
daughter Polly Morgan. The bequest, then, of Isabel was 
of a life estate in her to the widow, with a remainder to 
Polly Morgazn. This was a vested remainder, and in no 
way dependent upon Polly Morgan surviving her mother. 
It cannot be necessary to cite authorities to prove this. 

By the clause, the last but-one in his will, the Testator 
directs, that nine of the negroes given to his wife, together 
with other property, shall be sold and the proceeds divided 
among all his children. The widow, Mrs. Franky Shaw, 
died in the year 1851, and, immediately thereafter, the sale 
was made by the defendant, High, as Executor of the will 
of John B. Shaw. This was also a vested remainder in 
the children of the testator, and the interest of Polly Mor- 
gan vested in her the possession, only awaiting the falling 
in of the life estate of Mrs. Morgan, who died in 1830 ; 
her husband, Lemuel Morgan, is still alive. Upon the 
death of a feme covert, her choses in action are to be re- 
duced to possession by her personal representative, for the 
purpose of paying her debts, if there be any, and for dis- 
tributing the residue of the assets, as the lawdirects. Her 
husband is entitled to take out administration upon her es- 
tate, and, after discharging all just claims upon it, holds 
the balance in his own right, the Jaw deeming him her next 
of kin, or not compellable to make distribution, 2nd Bl. 
c. 515. 

Upon the death of Mrs. Morgan, it was the right of her 
husband, Mr. Lemuel Morgan, to administer upon her es- 
tate: but, during the existence of the widow of John B. 
Shaw, it was uot necessary, for there was nothing to ad- 
minister upoo. As soon, however, as that event took 
place, the necessity arose, and the present plaintiff, with 
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the consent of the husband, was duly appointed. He is 
entitled to a decree for the negro woman, Isabel, and all 
her increase since the death of John B. Shaw. It has.long 
been the established law of this State, that the increase of 
slaves belongs to the remainder-man, and not to the tenant 
for life of the mother ; Timms v Potter, 1 Hay. 234, Gilas- 
gow v Flowers, 1 Hay. 233, and Erwin v Kilpatrick, 3 
Hawks, 456. He is entitled to an account of the hires of 
the negroes since the death of Mrs. Shaw, and is also en- 
titled to receive from the defendant, High, the share of 
Mrs. Morgan, in the sales of the slaves and other property, 
in which the widow of the testator had a life interest. 

It must be referred to the Clerk to take an account of the 
hire of the negroes from the time specified, and also of the 
amount of the sales made by the defendant. 


Per Curiam, Decreed accordingly. 


GEORGE HILBORN vse. EPHRAIM HESTER. 


Although a husband ie entitled exclusively to admmnistration on his wife’s es 
tate, yet he cannot recover, as administrator, a chose in action, for which 
he had received full satisfaction previously to the grant of administration, 
unleas it appears there are debts due from the wife's estate, and then au 
account will be directed. 

So, if he has, intentionally, and with his privity and concurrence, permitted 
anether to receive the amount of such choses in action of his deceased 
wife. F) 


Cause removed from the Court of Equity of atom 
County, at the Fall Term, 1851. 
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John Hester died in 1819, in Bladen, having made his 
will, in which he made the following dispositions: “I will, 
that my wife, Comfort, live on the plantation her life time, 
and also my negro, Jane, to wait on her for her life time ; 
and that she be maintained out of the whole of the proper- 
ty. I give to my daughter, Hannah, a negro girl named 
Clarissa, and the balance of my negroes to be equally di- 
vided between all my children, except Hannah.” Le also 
left several tracts of land, which he devised to his different 
children, who were nine in number ; and he appointed the 
defendant, his son Ephraim, the executor, and he proved 
the will. One ot the children was named Mary, then the 
wife of the present plaintiff. In February, 1820, the exec- 
utor and the other children divided the slaves, and other 
effects, except Jane, and the others, including the plaintiff; 
gave to the executor an obligation, in which they acknowl- 
edged they had received their shares of the estate, and 
bound themselves to pay their proportions of any demands 
against the estate. Not long afterwards, but at what par- 
ticular day does not appear, the plaintiff’s wife died ieaving 
an only child, named Eliza, very young. The executor 
assented to the legacy of Jane to the widow, who kept the 
slave in her possession on the plantation for eight or ten 
years, and until Jane had two children. Then a person 
took the two children, and Mrs. Hester brought detinue 
for them, and on the trial of the suit, the present plaintiff 
was introduced as a witness for her, and on objection to 
his competency, on the ground of his interest in the slaves, 
he swore that he had none, and that the share, to which his 
deceased wife had been entitled, then belonged to his daugh- 
ter, Eliza, and thereupon, he was examined in chief, and 
the negroes were recovered. Very shortly afterwards, 
Mrs. Hester, having become very old and infirm, was taken 
by her son, the defendant, to his heuse to reside, and she 
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carried the three negroes with her, and she afterwards 
lived in the defendant’s family, and was maintained by him 
until her death in 1837. In 1832, the plaintiff was arrest- 
ed by acreditor, and took the oath of insolvency in Bladen, 
without filing any schedule, and soon afterwards, procured 
one Richard Lewis to be appointed the guardian of his in- 
fant daughter, Eliza, and then he removed to Alabama, and 
carried his daughter with him. After the death of Mrs. 
Hester, Lewis claimed en behalf of his ward, a share of the 
negroes and some of the old furniture left by Mrs. Hester, 
and by the consent of the defendant, and of the other child- 
ren of the testator, who were living here, he, Lewis, admin- 
istered on the estate of Mrs. Hester, and sold Jane and her 
two children, as his intestate’s property, for the sum of 
$1528, and in 1840, he paid the sum of $50 as the share 
of the said Eliza, after deducting the charges to Lemuel J. 
Lucas, who resided also in Alabama, and had intermarried 
with the plaintiff’s daughter, Eliza. The plaintiff after- 
wards came into this State, and obtained administration of 
his deceased wife’s estate, und filed this bill in September, 
1847, praying for an account of the residue of the testator’s 
estate, and, particularly, of the profits and proceeds of the 
sale of Jean and her children. 

The answer states, that the defendant assented to the 
legacy of Jane, and thereby the ‘property in her vested in 
the widow for her life, and the remainder vested in the 
children, except the testator’s daughter Hannah ; and there 
upon insists that the defendant was not bound to take pos- 
session of the slaves as executor, after the widuw’sdeath. If 
further states the facts already mentioned in respect to the 
plaintiff ’s denial of his own right to a share of the negroes, 
and his declaration, and other acts, showing, that it was 
his daughter’s, and it avers that the money, paid to Lucas, 
was so paid, with the knowledge and consent of the plain- 
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tiff, for the share of the slave originally belonging to the 
plaintiff’s wife. It further states, that Mrs. Hester became 
so infirm as to be incapable of labor, and the negro wo- 
man and her children also became expensive, and ¢hat the 
defendant was thereby induced to take them to his house and 
maintain them there: and it is insisted that, if the defend- 
ant be held liable to account to the plaintiff at all, there 
ought to be a proportional allowance for the expense of 
maintaining the mother and her negroes. 

Rurrin C. J. It need not be considered, whether the 
particular provisions of the will take the case out of the 
general rule, that an assent to a legacy for life is also 
an assent to one in remainder: because upon other points 
the opinion of the Court is with the defendant. 

The circumstances render it probable, that at the divi- 
sion in 1820, there was an agreement that, instead of set- 
ting apart a fund for the maintenance of Mrs. Hester, she 
should have the whole property in the slave Jane. That 
supposition accounts naturally for the plaintill’s twice re- 
nouncing on oath any interest in her, and for his thinking 
that his daughter would succeed to some interest under her 
grand mother, and therefore procuring, before he left the 
State, the appointment of a guardian for her here, who 
might, upon the death of the grand mother, get his daugh- 
ter’s share. But, whether that be so, or not,—and the an- 
swer does not insist on it—those circumstances and the 
other evidence establish it as a fact, to the satisfaction of 
the Court, that a full share of the value of Jane and her 
children was received by the plaintiff’s son in law, as the 
share of his wife, with the privity and consent of the plain- 
tiff, and in fulfilment of his intention and the understand- 
ing of all concerned, long existing. The fact, we think, 
cannot be doubted: especially, when the plaintiff delayed 
for seven years to administer and bring suit after the mon- 
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ey had been received by a member of his fumily, resident 
in the same part of the country with him It is true, that, 
upon the death of the plaintiff’s wife, her administrator 
alone I@ally represented her, so as to be entitled to her 
share of the negroes: and it is also true, that payment to 
one not entitled will not excuss an executor froni the de- 
mand of the proper person. Yet the force of the defence 
here set up is not thereby impaired in this Court. For, if 
the payment had been to the plaintiff, the surviving hus- 
band, he could not, by afterwards taking administration, 
compel the executor to pay him a second time, because in 
fact the administration would be for his own benefit exclu- 
sively, and as soon as he got the money as administrator, 
he would hold it to his own use: which he could not just- 
ly do, with the money already in his pocket. If there were 
any probability that there were any debts of the wile, there 
might be a reason for an enquiry as to the amount, and for 
a decree for enough to satisfy it. But, after a _feme covert 
has been dead about thirty years, without some suggestion 
to the contrary, it may be fairly presumed there is no de- 
mand against her estate. _ The defendant, indeed, says, he 
might assert a charge on it for a contribution towards the 
maintenance of his mother in her last years: but that he 
prefers, only, as a deduction from the plaintiff ’s recovery, 
if he should make any in this suit. The plaintiff is, there- 
fore, suing exclusively for his own personal benefit: and 
he could not recover, if the money had been actually paid 
to him before he administered. In effect that was done: 
for, if he assigned his claim to his daughter or, without an 
assignment, if he was intentionally the cause of the pay- 
ment being made to her or her husband, and it was made 
with his privity and concurrence, it is the same as if the 
money had gone into his own hands. The plaintiff would 
not, indeed, be concluded by the settlement made by the 
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son in law, but might have an account, so as to charge the 
defendant with a further sum, if he could. But it was admit- 
ted on the hearing, that everything had been settled be- 
tween these parties, except the plaintiff’s demand®on ac- 
count of the three slaves: and, as that is but a single item, 
and its amount clearly shown, and the payment of his pro- 
portion of it to Lucas fully established, there is no necessi- 
ty for any enquiry, but the bill must be dismissed with 
. costs. 


Per Curtaat. Decree accordingly. 


THERESA WALLING § AL. vs, ANTHONY BURROUGHS & ALS. 
In an account between tenants in common of land, used for getting timber, the 

value of the timber, while growing, 1s to be taken as the rule of valuation, 
See the case at law decided at this term, Bennett vs. Thompson, 13 Ire. 141. 


Cause removed from the Court of Equity of Martin Coun- 
ty, at the Fall Term, 1851. 


The case is stated in the opinion of the Court. 


Rodman and Donnell, for the Plaintiffs. 
Biggs and Moore, for the defendants. 


Nasa J. The plaintiffs and defendants are tenants in 
common of a tract of Swamp land: and the defendants, 
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who are in possession, have cut down and carried to mar- 
ket a large quantity of timber growing onit. The bill is 
filed for an account. By adecree of the Court made by 
consent of the parties, reference was had to the master to 
state the account. A report was made to Spring Term 
1851, of the Court of Equity for Martin County, to which 
each party excepted. It is unnecessary to consider any of 
the exceptions, but the first made by the defendant, as that 
disposes of the case as it is now before us. That exception 
is: “ ‘That the defendants are charged with the value of 
the timber and some of the shingles as sold, deducting only 
the actual expenses of getting the same to market, and not 
allowing the defendants any thing for their risk and atten- 
tion to the business: whereas the defendants insist, that 
the proper charge against them would be a fair rent of the 
timber at the stump.” This exception is allowed; and as 
it goes to the principle of the report, the cause is referred 
back tothe master, to take the account. The principle 
upon which such accounts are to be taken is stated, and the 
authorities cited, in the case of Bennett v. Thompson, deci- 
ded at this Term, as a trespasser—we do not deem it ne- 
cessary to do more than to refer to that case. The princi- 
ple is that the account is to be taken of the value of the 
timber while growing, as a rent for the timber—this case 
being between tenants in common. 
Per Curiam. Ordered accordingly. 





SUPREME COURT. 


JOHN N. INGRAM ws. ROBERT KIRKPATRICK. 


Where a deed of trust is given to secure two separate creditors, not being co- 
sureties, one, who receives part payment of what is due him, is not bound 
to carry that into the trast account, unless, after deducting that payment 
the trust property is more than sufficient to satisfy his debt. 

When property is conveyed toa creditor, in trust to be sold for the benefit of 
himself and other creditors, the trustee is entitled to charge commissions 
for making the sale and disbursing the proceeds, and a commission of two 
and a half per cent 1s not too large. 

A trustee is not generally liable for costs ; but, where the contest relating to 
the execution of the trust involves his personal interests and the decision is 
against him, it is the general rule that he should pay the costs of the con- 
troversy: 


This cause came on, on exceptions to the report of the 


Clerk. 


The nature of the exceptions is set forth in the opinion 
of the Court. 


Rurrin C. J. This cause was before the Court for hear- 
ing at December term 1849, and is reported 6 Ired. Eq. 
463. The Clerk made his report to the present Term on 
the enquiries then ordered, and therein finds the proceeds 
of the sale of all the effects conveyed in the deed of trust, 
made by Pittman to the defendant, amounted to $2445,17 
and that thereout the defendant paid to the sheriff the sum 
of $860,94, in satisfaction of the debt and costs due on ex- 
ecutions, having a lien on the property at the time the deed 
was made, leaving a balance of $1584,23 applicable to the 
debts secured in the deed of trust. Besides that sum the 
Clerk charges the defendant with the sum of $193,21, un- 
der the following circumstances: Pittman had a demand 
on one Hudson, which he transferred to the defendant as a 
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security for the defendant’s liabilities for him, but at what 
time does not appear. The defendant instituted suit there- 
on in the name of Pittman on the 30th of June, 1843, and 
recovered judgment thereon in April, 1846, fot $225,28, 
besides costs, and afterwards received the same. From 
that sum the Clerk deducted interest from the time of the 
defendant’s sale, which was in April, 1843, which left the 
nett proceeds of the judgment, as of April, 1843, ‘the above 
sum of $193,21; with which the defendant is charged as 
a part of the trust fund, so as to make the aggregate of 
$1777,40. On that sum an allowance of 2 1-2 per cent. is 
made for commissions, leaving the nett amount, applicable 
to the debts in the deed, $1733, on the 17th of April, 1848, 
and the debts are reported to have been $2936,13, on that 
day. ; 

Both ofthe parties except to the rate of the commissions. 
The plaintiff also excepts to any commisson on the sums 
applicable to the debts for which the defendant was liable 
as surety ; and the defendant further excepts, for the omis- 
sion to allow commissions on the sums paid to the sheriff 
on the executions. The Court sees no error in either of 
the points thus excepted to. It was for the defendant's 
own advantage, that he made the sale, instead of the she- 
riff, for the satisfaction of the executions ; and there is no 
reason, why, by doing so, he should subject the fund to a 
double commission, one to the sheriff and one to himself, 
on that amount. ‘The Clerk has not allowed the defendant 
commissions on his debt, as a disbursement, but only on 
the balance of the amount of sales : and the plaintiff has no 
reason to complain of that, as some one ought to be com- 
pensated for the trouble and responsibility of making the 
sales and receiving the money, and the rate allowed by the 
Master is that given by law to sheriffs for similar services. 
Therefore, the first exception of each party is overruled. 
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The defendant further excepts to the charge of $193,21, 
for the proceeds of the judgment against Hudson; and the 
plaintiff excepts because that charge is not $435, instead 
of $193,21. It may be remarked, in the first place, that 
the plaintiff's exception proceeds on a mistake as to the debt 
of Hudson. The recovery was only $225,28, and the res- 
idue of the $445, was for the plaintiff’s costs in that suit, 
and, of course, would not be chargeable to the defendant 
in this account, as they only reimbursed his outlays in the 
prosecution of the suit, and the defendant has no credit for 
those expenditures. But that is not material, as the Court 
holds that the plaintiff is not entitled to any part of the 
sum received from Hudson. These parties were not co- 
sureties for any one of the debts, and the only connexion 
is, that one deed of trust for certain property was given as 
security for separate debts to them respectively. There 
was therefore, nothing in law or conscience to prevent either 
of them from obtaining from the debtor at any time a sep- 
arate or further indemnity against loss to himself. If, in- 
deed, the defendant had got such a security to the full 
amount of his liabilities, equity would have required him 
to resort to that, and leave the other for the plaintiff’s ben- 
efit. But, after the application of the defendant’s share of 
the sales under the deed of trust and the whole of the Hud- 
son money, a considerable balance remains due to him; 
and certainly he is not bound to communicate to the plain- 
tiff the benefit of his separate security, in.a way to defeat 
himself of any part of his demand. In this case, indeed, it 
does not appear, that the claim on Hudson was assigned 
to the defendant, until after the sales had been made under 
the deed of trust and the loss ascertained. But it is rather 
so to be inferred from the facts, as far as they can be seen ; 
and, if so, it was entirely competent to each party, even if 
they had: been originally co-sureties, to provide, in any way 
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he could, for his separate satisfaction or security, since, af- 
ter the loss, each surety is a separate creditor for the 
amount paid by him out of his own funds. These parties, 
however, did not stand in that relation, but were separate 
creditors or sureties from the beginning, and the one was 
not bound in any degree to take care of the other. There- 
fore, the plaintiff’s second exception is overruled, and that 
of the defendant allowed ; and it is referred to the Clerk to 
compute the sum due to the plaintiff, upon the basis of his 
former report, corrected as now pointed out. 

Although the defendant, as trustee, would not generally 
be chargeable with costs, yet in this case the Controversy 
arose entirely upon a question as to his own personal in- 
terests under the deed, and, as the result of that is against 
him, he must, according to the general rule, pay the costs. 


Per Cuniam. Ordered accordingly. 





SUPREME COURT. 


COUNCIL WOOTEN & AL. vs. JOHN E. BECTON ¢ AL. 


Where a testator «directs, by his will, that ‘‘a negro woman and ber future in- 
crease and issue” de sent out of this State to some free State, for the pur- 
pose of emancipation; Held, that the words “future crease and issue’ * 
should here include children, born between the making of the will and the 
death of the testator. 

A trust in a will to carry slaves out of the State, for the purpose of being set- 
tled ina free State, as free persons, is a lawful and valid trust, which the 
executors are bound to perform. And this the executors may do, without 
any application to the Courts of this State—under our Statute. 


Cause removed from the Court of Equity of Lenoir 
county, at the Fall Term, 1851. 


W. H. Haywood, for the plaintiff. 
J. W. Bryan and Donnell, for the defendant. 


Rurrtn, C. J. Susan Jones made her will on the 26th 
July 1846, and therein bequeathed as follows: “I am anx- 
jous to reward the meritorious services of the following 
named slaves with the boon of freedom, namely, Phillis, 
Esther, Nancy, Patsy, Scott, John, Amsy, Pleasant, For- 
tuna, Mary, West, and Sarah, and all their future increase 
and issue; and I direct my executors to apply a sum, not 
exceeding three hundred dollars, to pay their passage and 
settle said slaves in some one of the free States.” There 
are in the will a number of specific bequests to different 
persons, and a clause dividing the residue equally between 
four classes of persons. The testatrix died in the spring 
of 1848, and befure her death one of the above mentioned 
women had a child born, named Pleasant, and since her 
death several others have been born. 
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The bill is filled by the executors against the residuary 
legatees and the Attorney General, and prays that the rights 
of the slaves and of the other parties, and the duties ef the 
executors may be declared. It states, that the executors 
are willing and desirous to carry into execution the pro- 
vision tor the emancipation of the s!aves, by carrying them 
out of this State and settling them in one of the free States, 
into which it is lawful for them to go: but that they have 
been’ advised, that it is doubtful, whether they have a right 
to do so without having first had them emancipated in this 
State: and that they are willing to procure their emancipa- 
tion here, and give the bonds required by our law, provid- 
ed they may be allowed to retain the estate of the testatrix 
in their hands, as an indemnity against loss by reason of 
such bonds, but that, otherwise, they are not willing unless 
compelled by law todo so. ‘The bill states, that, in con- 
sequence of the delay in procuring the emancipation, by 
season of doubts upon those points, the residuary legatees 
claim that the disposition for emancipation hath become 
void or that it was so from the beginuing, and insist on the 
immediate distribution of the residue according to the will, 
and that the slaves and the said sum of $300 fall into and 
form parts of the residue, and more especially the slaves 
born since the date of the will. ‘The answers do not pre- 
sent any other facts, but merely raise the points of law pre- 
sented on the will. 

There is no difficulty ia saying, that the executors can- 
not apply to the purpose of effecting the emancipation of 
the slaves more than the sum specified in the will: and, by 
consequence that they cannot retain more of the estate on 
that account. The children born since the death of the tes- 
tatrix are within the words of the will, as expressly as those 
named. With respect to one born between the making of 
the will and the death of the testatrix, the rule is not so 
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clear. Were it adisposition by way of legacy to some oth- 
er person, the Court would feel bound by previous adjudi- 
cations to hold, that the child did not pass to the donee of 
the mother. But the conclusion is to the contrary, on the 
direction to emancipate “ the issue and increase of a female,” 
who is emancipated by name in the will. “Increase” is 
admitted iu the cases to be per se an equivocal tern’: and, 
therefore, it is allowed, that other things in the will may be 
looked to, in order to give it a meaning effectuating the ac- 
tual intention. ‘The supposition is alinost inconceivable, 
that one should intend, that a child born, at any time after 
the will, should remain in servitude, when by the will not 
only the mother, but her issue and increase, are to be eman- 
cipated : or that the intention should not have been direct- 
ly the reverse—that such child should follow the mother 
and be freealso. ‘The purpose of the testatrix plainly de- 
notes, as it seems to the Court, that “issue and increase” 
was meant to include all born after the making of the will. 

The point respecting the mode of emancipation has been 
considered in the case of Thompson v. Newlin at this term, 
and the views of the Court so fully explained as to leave 
but little to be said ou it now. I! application be made to a 
Court of North Carolina to direct emancipation, it must, as 
a matter of course, be done in conformity with the particu- 
lar provisions of our Statute on that subject. But this is 
not the Court for emancipation, but only the Court of con- 
struction, in which the will is expounded, and the perform- 
auce of its trusts enforced. In that character the Court 
must declare, that the trust to carry the slaves out of the State 
for the purpose of being settled in a free State, as free per- 
sons, is a lawful and valid trust, and that the plaintifis, hav- 
ing undertaken the office of executors, are bound to exe- 
cute this, as well as any other, trust of the will. If, there- 
fore, the emancipation could be effected only by pursuing 
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the mode designated in our statute, it would follow, that the 
executors would be obliged to resort to that mode, and the 
Court would also be obliged to enforce them todo so. But, 
as emancipation may, in the opinion of the Court, be effect- 
ed, without violating our law or policy, by transporting the 
slaves and their settling bona fide in a state of freedom in 
another country or State, the Court is bound to declare, that 
the executors have an option, as to which of the two modes 
they will adopt to execute the trust. In the one mode or the 
other it must be executed, and therefore the next of kin or 
residuary legatees of the testatrix have no interest in the 
slaves or the fund set apart for them, or rather so much of 
it as may be needed for the purpose mentioned, which, from 
the amount, must, we suppose, be the whole, 


Pas Cus:am. _ Declared accordingly. 
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DAVID GREEN & AL. vs. HARDY B. LANE & AL. 


A person may send his slaves out of this State to be, emancipated, provided 
the act is done with the bona fide intention that they shall remain out of 
the State ; but, if they be sent, with a view that they shall be emancipa- 
ted, and then return and reside in this State, this is in fraud of our laws 
and the emancipation is void and of no effect. 

A provision in a will, that slaves shall be sent out of the State to be eman- 
cipated and tc remain permanently abroad, which is lawful, is revoked by 
a codicil, which devises te his executers a house and lot ia this State, in 
trust for their residence here. The latter trust, thus revoking the former 
is, in itself, unlawful, and results to the next of kin. 

‘The cases of Ha v Craven, 2 N. C. Law Rep, 557, Pendleton v 
Blount, 1 Dev. and Bat. Eq. 491, and Lemmond vy Peoples, 6 Ire. Eq. 
137, cited and approved. 


Cause removed from the Court of Equity of Craven 
County, at the Spring Term, 1851. 


J. H. Bryan and Green, for the plaintiffs. 

J. W. Bryan, for the detendants, submitted the following 
argument : 

1. The validity of a disposition of property, either by 
will or deed, to charitable purposes, is acknowledged by 
our Act of 1832, ch 4, re enacted in ch. 18, Revised Stat- 
utes, by which provision is made for compelling the exec- 
utors or trustees of a charitable fund to account therefor. 
No definition is given in the Statute, of charitable purpo- 
ses, but there is no cause to doubt that liberation from 
slavery, when not forbidden by law, or inconsistent with 
public policy, is a purpose of this kind. Our law and our 
policy alike forbid the manumission of slaves to reside 
amougst us, but they never did furbid the removal of them 
to a free country, in order to their residence there asa 
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free people. Indeed, in the Act of 1830, ch. 9, Rev. Stat. 
ch. 101, itis the declared policy of this State to promote 
and encourage their emancipation, so that they be but re- 
moved and kept removed without the State. Cameron v 
Commissioners of Raleigh, 1 Ire, Eq. 440. All our legis- 
lative regulations have a reference exclusively to emanci- 
pation, within our limits, of slaves who were intended to 
remain here. It never has been disputed, that the owner 
could send his slaves away and emancipate them, where it 
was lawful for free men to live. This State laid no claim 
at any time to hold them here, for the sake of their per- 
petual bondage; Cox v Williams, 4 Ire. Eq. 17, Thomp- 
son v Newlin, 3 Ire. Eq. 338. 

2. The slaves in controversy were carried by the de- 
fendant’s testator in his lifetime to the State of Pennsyl- 
vania, and there emancipated and set free hy him accord- 
ing to the laws and regulations of that State, and subse- 
quently returned to Newbern in this State. By the laws 
- of Pennsylvania neither slaves nor involuntary servitude is 
tolerated in that State. If the owner of a slave remove 
him from this State to the State of Pennsylvania, animo 
morandi, or for the purpose of emancipation, he becomes 
free, ipso facto. Lunsford v Coguillon, 14 Martm 
Louis’ Rep. 401, Hunter v Fulcher, 1 Leigh’s Rep. 172, 
Griffith v Fanny, Gilm. Rep. 143, Murray v McCarty, 2 
Mars. R. 393, Rankin v Lydia, 2 Marshall’s Rep. 467. In 
the State of Pennsylvania, laws have been made to abolish 
slavery. The right of a State to pass laws, dissolving the 
relation of master and servant, is recognised in the Consti- 
tution of the United States, by a very forcible implication: 
This instrument declares, that no person held to service or 
labor in one State, under the laws thereof, escaping into 
another, shall, in consequence of any law or regulation 
thereof be discharged from such service or labor. Hence, 
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the implication is strong, that such persons, who do not 
escape, but whose owners voluntarily bring them into the 
free State, may be discharged by the laws or regulations 
of the State, in which they are so brought ; and much 
stronger is this implication when they are brought into the 
free State, for the very purpose of emancipation. For, if 
this could not be, to what use would be the prohibition ? 
Lunsford v Coguillon, 14 Martin R. 401, Commissioners 
of Massachusetts v Aug. Law of Slavery, 357. This 
construction of the Constitution and Law of the United 
States can work injury to no one, for the principle acts 
only on the willing, and volenti non fit injuria, Ib. 374, 
Butler vy Hopper, 1 Wash. C. C. R. 499, ex parte Simmons, 
4 Ib. 396, Commonwealth vy Holloway, 2 Serg. and Rawle. 
805, 8 Louisiana Rep. 475. 

Where the owner of slaves, who resided in Tennessee, by 
the laws of which State, he could not emancipate slaves 
without the assent of the legislature or the County Court, 
removed them to the State of Illinois, where slavery did not 
exist, with the intent to emancipate them and make them 
citizens of the latter State, and in pursuance of such intent, 
executed a deed of manumission to them, and they imme- 
diately formed the design to return to Tennessee, and did so 
return ; Held, that the emancipation was good and effect- 
ual, and entitled them to their freedom in ‘Tennessee ; held 
also, that if the design in going to Illinois was to emanci- 
pate said slaves and evade the law of Tennessee, and that 
such slaves should immediately return to Tennessee, the 
emancipation would be good and entitle the negroes to 
their freedom in Tennessee; and were the law otherwise 
the question of intention is a fact to be left to the jury ; 
Blackmore v Phill, 7 Yerger’s Rep. 172. In the country 
where the emancipation took place, such contracts were 
lawful. The Jez loci contractus must govern in the con- 
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struction of the contract and the rights bestowed by it, and 
if good according to the laws of the country, is good every- 
where; 1 Bos. and Pul. 138, 2 Ib. 263, 1 Bac. Abr. 231. 
Thus, in England a contract of marriage made and execu- 
ted in Scotland by British subjects, and designed to evade 
the laws of England, has been held to be good and effectu- 
al; Bull. N. P. 113, 4 Bac. Abr. 536, 1 Blac. Com. 440 in 
note 4, Eng. C. L. R. 485 So, where persons go beyond 
seas, 16 East. 282. And this i is so, though it would have 
been a felony in a minister to have married the same party 
at home without publication of bans; Maddorv Peter- 
borough, 1 Modern R. 22. So it was held in Massachu- 
setts, that a marriage between a mulatto and white person 
entered into in Rhode Island, where such marriage is law- 
ful, between citizens of Massachusetts, made to evade the 
laws of the latter State is good ; 16 Mass. R. 157. The 
laws of England and Massachusetts, being territorial, could 
not reach such contract; Har. notes to Co. Lit. 796, N 43. 

3. By the common law, the owner of a slave might man- 
umit him at pleasure. The acts of our Legislature pro- 
hibited this in the State, unless the government assented to 
the contract of manumission, and the owner is required to 
petition the Superior Courts for the government’s assent, 
and there is a requirement that when so emancipated the 
slave shall be sent out of the State, but there is no provise 
ion or prohibition in our laws forbidding the owner of a 
slave from carrying him out of the State and emancipating 
him in another State. The only provision made is one 
prohibiting the free negro from coming into this State, un- 
der certain penalties, Rev. Stat. c. 111, s. 57, 58, 59, 65. 
Our laws can only operate upon persons and things within 
the State, and can have no extra territorial influence. 

4. The bequest to William Henry of $1000, is good as 
a devise or gift to a charitable purpose, and the executors 
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are bound to account therefor for such charitable fund. 
Liberation from slavery is a charitable purpose, Cameron 
v Commissioners of Raleigh, 1 Ire. Eq. 440, Rev. Stat. 
charities c. 18. A devise of property, real or personal, to 
a slave, by a master, entitles the slave to his freedom. This 
is indispensably requisite to give efficacy to this charitable 
purpose, as without such an implication, the charity would 
tail and the disposition of his property in his behalf would 
be void ; with it the will is carried into effect and complete 
operation; Hall v Mullin, 5 Harr. and Johns. R. 190, Le- 
grand v Darnell, 2 Peters R. 664, Cunningham v Cun- 
ningham, Couf. Rep. 353, decided in 1801, before our Stat- 
utes concerning charities (1832) and the emancipation of 
slaves by will, (1830 ) 


‘Rurrin, C.J. William S. Morris, of Newbern, made his 
will on the 15th of March 1831, and therein appointed the 
defendant Lane the executor, and gave to his executor all 
his estates, except a negro woman, named Patsy, and her 
three children Faucitt, Albert, and Freeman, in trust, for 
the following purposes; First, to sell the same and collect 
the proceeds and other moneys, due tothe testator. “ And 
secondly, that as soon after my decease as practicable, and 
at all events within a year thereafter, my executor remove 
beyond the limits of this State, and with the intent of a 
permanent residence to some State or country, where 
emancipation is unrestricted by law, the said Patsy, Harri- 
ett, Albert and [’reeman, and there cause them to be en- 
tirely emancipated. Thirdly, that my executor shall apply 
one half of my money, debts due me, and the proceeds of 
the sales before directed, as a fund wherewith to effect the 
removal, and emancipation as aforesaid of the said Patsy, 
Harriett, Albert, and Freeman, and to provide for them af. 
ter emancipation in such form, and manner as my executor 
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shall judge best, as the means of their education, improve- 
ment, and comfortable subsistence:” And fourthly, that 
the other half be applied in certain other legacies. 

By a codicil, dated May 30th, 1838, the testator express- 
ly republished his will, which, he says therein, was written 
by Judge Gaston, and appointed Hardy Whitford, and John 
L. Durand ~executors; and he “devised to them or the 
survivor of them my piece of ground with the improve- 
ments on the west side of Craven street, between &c, and 
also my household, and kitchen furniture, my cow, and caif 
and ten shares of the capital stock of the Merchants Bank 
of Newbern ; to hold said real estate in fee simple, and said 
personal property absolutely, in trust, nevertheless to per- 
mit my woman Patsy, to use, occupy, and enjoy the said 
piece of ground and the improvements, and said furniture, 
and cow, and calf, and to have the dividends of said Bank 
stock, during the natural life of said Patsy, and after her 
decease in trust, to surrender up said real or personal es- 
tate to Harriett, Albert, and Freeman, the children of said 
Patsy, to be held by them in absolute property. Item: I 
desire my executors or the survivors of them to sell the lots, 
No. 83, and 67, in the town of Newbern at public auction; 
and of the proceeds of the sale I give unto William Henry 
Morris, son of said Harriett, and grandson of my woman 
Patsy, one thousand dollars”—giving the residue of such 
proceeds to certain other persons. 

The testator died in 1848, and Lane and Durand, the 
only surviving executors, proved the will. The bill was 
filed against then in 1850, by the legatees named in the 
will, other than the negroes, and by the heirs, and next of 
kin of the testator, for an account, and payment of the leg- 
acies, and the distribution of the surplus undisposed of, and 
praying, that the dispositions for the emancipation of the 
slaves, and for provisions for them, may be declared unlaw- 
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ful, and void, and that a trust in regard to the real estate 
may be held to result to the heirs, and of the personal es- 
tate to the next of kin. 

The answer of the executors and trustees states, that the 
boy Albert died before the testator, and, “that in the year 
1828 the testator carried the slaves Harriett and Freeman 
to the State of Pennsylvania, and there caused proceedings 
to be had for their emancipation, and did, according to the 
laws of Pennsylvania,in such cases, provided, emancinate 
and set free, as he was there advised, the said slaves, and 
then returned with them to his former residence in this State; 
and that from thence until his death the said Freeman and 
Harriett were in his possession aud use: And that, being 
advised after his return that the said proceedings were ir- 
regular and contrary to the policy of the laws of this State, 
and that said emancipation was void here, and would prob- 
ably be so declared at his death, the testator, under the ad- 
vice of Judge Gaston, executed his will in 1831, and sub- 
sequentiy thereto, the boy, William Henry, was born, who 
is mentioned in the codicil as the child of said Harriett.” 
The answer submits whether under those facts Freeman 
and Harrictt were not duly emancipated, and whether, 
therefore, William Henry was not free by birth. 

The answer further states, “that within the year after 
the testator’s death, and before the filing of the bill, the de- 
fendants removed the negroes, Patsy, Harriett and Free- 
man, to the State of Pennsylvania, with the intent of a 

‘permanent residence in that State, the same being a State 
in which emancipation is unrestricted, and there caused 
them, the said Patsy, Harriett and Freeman, to be entirely 
emancipated. And in that, they say, they did as they were 
advised, and as they believed, in the faithful discharge of 
the trust reposed in them by their testator, it was their 
duty to do; and that if any other thing remains or is nec- 
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essary to perfect the execution of said trust, they are wil- 
ling and ready under the order and direction of the Court 
to perform the same.” The answer, then, states the ap- 
plication of part of the funds of the estate to the removal 
and subsistence of the three negroes, Patsy, Harriett and 
Freeman, and the payment of two years rent of the house 
and lot to Patsy. 

The Court thinks the testator was well advised by Judge 
Gaston, then at the bar, that his proceedings in Pennsyl- 
vania, in 1828, would be deemed void here, as having been 
in fraud of the law of this State. The proceedings, what- 
soever they were, are not set forth in the answer, nor is 
any proof of them before the Court, showing that at that 
time they wereeffectual even under the law of Pennsylvania. 
But admitting them to have been so, the Court is, neverthe- 
less, of opinion, that the Courts of this State cannot give 
effect to them. It was an act by a citizen of North Caro- 
lina, domiciled here, whereby he took slaves from this State 
and carried them into another State, where Slavery did 
not exist, in order that by the mere fact of being there, 
though only in transitu, they should become free, and 
then bringing them immediately to his domicil here, and 
holding them here as slaves up to his death, twenty years, 
and disposing of them in his will as slaves. Of such an 
act the Court cau only say, that it is apparent that the 
pretended emancipation in Pennsylvania was really to have 
its effect in North Carolina, where the emancipation could 
not lawfully be made, and therefore that it was manifestly 
a fraud: on our law, and the Court cannot, upon any princi- 
ple of comity, give effect to it. It presents a stronger case © 
for the application of the principle, that the Courts of one 
country will not give effect to the acts of ns, and es- 
pecially of its own citizens done in another country, with 
the intent to violate or defeat the law of the former, than 
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that of an unlawful marriage. Yet in Williams v Oaks, 5 


Tre. 535, the Court was obliged to hold, that when our law 
denied to a person, for crime, the capacity to marry, that 
law could not be evaded by such persons going into anoth- 
er State for the mere purpose of getting married there, and 
immediately returning to this State. But upon the very 
question of emancipation of a slave by an act like that un- 
der consideration, there is a direct adjudication by a high- 
ly respectable tribunal, that of the high Court of Errors 
and Appeals in Mississippi, in the case of Hinds v Bra- 
zealle, 2 Howard, 837. In that case a person took slaves 
to Ohio, with the intention to emancipate them there, and 
carry them back immediately to Mississippi, and in his will 
he ratified his deed of emancipation, and gave real and 
personal estate to the negroes. Upon a bill by the heirs 
and next of kin against the executors it was held, that the 
alleged emancipation in Ohio was in fraud of the law of 
Mississippi, and therefore it was held to be voil there, and 
the negroes were declared to be slaves and the executors 
decreed te account for them and for the legacies to them. 
The opinion of the Court was delivered by Chief Justice 
Suakkey, and the decree is sustained upon reasoning en- 
tirely satisfactory to our minds, indeed on such grounds 
as are indispensable to protect the State from being over- 
whelmed with an African population, ina state of quasi 
servitude and freedom, not giving any of the guaranties for 
the security of the public peace, which the government 
prescribes for such persons, when belonging to either the 
one caste or the other. , Therefore, Harriett’s son, Wiiliam 
Henry, is a slave still, and the gift to him fails. 

The other oe are in the same condition, unless they- 
be entitled t®%heir manumission under the will and codicil ; 


and the Court is of opinion that they are not. If the case 
stood on the will of 1831, it would be otherwise, as has 
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been held in the case of Thompson v Newlin, decided at 
this term. But it does not; for it is the office of a codicil, 
not only to republish the will, to which it is a codicil, but 
also to revoke it as far as it is inconsistent with it. In 
that respect there is a distinction between the effect of in- 
consistent provisions in the body of the will itself, in which 
case both have operation from one and the same act of 
publication, and such provisions in the original will and in 
a codicil, in which case those in the first are necessarily 
modified or revoked by the latter. That being so, it is ap- 
parent in this case, that the testator must have changed 
his mind as to the residence of the negroes, and that, when 
he made the codicil, he intended that they should be free 
and remain here. [It must be so inferred, because in the 
codicil he devises the lot and improvements in Newbern 
to trustees in trust to permit Patsy, during her life, to use, 
occupy, and enjoy them, and after her death for her child- 
ren, That provision renders it plain, that the testator ei- 
ther intended, or at least was providing for the residence 
of those persons in this State; and it has been over and 
over again decided, that the Court cannot, upon a provis- 
ion with a view to their remaining here, decree the eman- 
cipation elsewhere, on the doctrine of Cypres, but that the 
whole provision is void, and the slaves remain slaves ; 
Haywood v Craven, 2 N.C. Law Rep. 557, Pendleton v 
Blount, 1 Dev. and Bat. Eq. 491, Lemmond v Peoples, 6 
Ire. Eq. 137. It must be declared, therefore, that the ne- 
groes Patsy, Harriett and Freeman, were the slaves of the 
testator at his death, and that they are to be accounted for 
by the defendants, as still being slaves, and also that the 
trusts created for their benefit in the will and codicil, are 
not valid in Law, but resulted. 


Per Curtam., - Decree accordingly. 
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A testator devised and bequeathed to his wife all the residue of his estate, 
“during her widowhood, and when she marnes, then that all the remain- 
ing property, both real and personal, shall be equally divided between his 
children and beloved wife, share and share alike ;” Held, that this was a 
vested remainder in the children, and, that, upon the death of the widow, 
without having married, the representatives of the children, who had died 
in ber lifetime, were entitled to share equally with the surviving children. 


Cause removed from the Court of Equity of Jones 
county, at the Fall Term, 1851. 

The facts are stated in the opinion delivered in this 
Court. 


J. H. Bryan and Green, for the plaintiffs. 
J. W. Bryan, for the defendants. 


Nasu, J. Abraham Wharton died in 1809, leaving sur- 
viving him, his widow, Sarah Wharton, and five children, 
namely, David and Elizabeth, the wife of John Dudley, 
who are defendants: and John, Sarah, and Cassandra, all 
of whom died intestate, and without issue, in the lifetime 
of the widow. The plaintiff, Brinson, is the administrator 
of John and Sarah ; and the plaintiff, Mason, is the admin- 
istrator of Cassandra. Abraham Wharton left a nuncupa- 
tive will, which was duly proven; and the widow, Sarah 
Wharton, qualified as executrix, took into her possession 
the personal estate, consisting of slaves, stock, &c., and 
kept the slaves and some few articles of the other proper- 
ty, until her death. 

The will contains this clause: “ And then his will and 
desire was, that his beloved wife, Sarah Wharton, should 




















DECEMBER TERM, 1851. 81 





ee —_ — ee 


Brinson v. Wharton. 





keep his children, and all the residue of his property, both 
real and personal, during her widowhood : and when the 
said Sarah Wharton qarries, then the will and desire of 
the said Abraham Wharton was, that all the remaining 
property, both real and personal, shall be equally divided 
between his children and beloved wife, share and share 
alike.” Sarah Wharton, the widow, did not marry again, 
and died in 1847 ; whereupon the defendant, David Whar- 
ton, took out letters of administration de bonis non, upon 
the estate of his father. And he and the defendant, Dud- 
ley, in right of his wife, Elizabeth, claim all of the slaves 
and their increase, and the other chattels remaining on 
hand at the death of the widow, on the ground that they 
are the only children living at her death. The plaintiffs, 
who represent the three deceased children, insist upon hav- 
ing equal shares, on the ground that the legacies vested in 
the intestates, the time of enjoyment only being postponed, 
and, consequently, was transmitted to the personal repre- 
sentatives. 

We think it clear, that the testator intended to ge the 
property to his wife during her life, and then, to his chil- 
dren, to be equally divided between them, with a proviso, 
that if his wife should marry, her particular estate in the 
whole should determine, and she would be entitled to a 
“child’s part.” Under this construction, there can be no 
question, that all of the children, at the death of the testa- 
tor, took a present estate, to be enjoyed in future, that is, 
after the determination of the estate given to the wife, sub- 
ject only to the contingency of letting in the wife, as to 
one share, if the particular estate determined by her mar- 
riage. This contingency, not having happened, is out of 
the case, and it is the ordinary one of a giit to a widow for 
life, and then to the children, to be equally divided. Of 
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course, the share of each child, upon his death, devolved 
on the personal representative of such child, and the plain. 
tiffs, representing the three childrgp, who died in the life- 
time of the widow, are entitled to an account and to par- 
tition. 


Per Curiam, Decreed accordingly. 


BENJAMIN F. KNIGHT vs. REDMUND BUNN & AL. 


The deelaration and decretal order, made in this cause at December Term, 
1850, (see 7 Ire. Eq. '77,) affirmed on a petition to rehear. 


No Counsel for the plaintiff. 
Moore and Winston, for the defendants. 


Rurrin, C.J. This cause was heard a year ago, as re- 
ported in 7 lred. Eq. 78, and has been reheard on the peti- 
tion of the defendants W. Ricks, and B. Ricks, the infant 
wards of D. A. T. Ricks, who for their benefit took the 
bond for $2413 26, which is mentioned in the pleadings. 
After bestowing much attention on the arguments against 
the former declaration, and reconsidering the whole mat- 
ter, the opinion of the Court is, that the decretal order must 
stand. The description in the deed of the note, on which 
the supposed debt arose, is so very special in many par- 
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ticulars, as not to admit of our disregarding that particular 
note and applying the fund, in its stead, to another not an- 
swering the description in any one particular, except that 
each note is said to be emecuted by Redman Bunn, as prin- 
cipal. But it is argued, that the debt is correctly describ- 
ed as a debt to John Ricks, and it is imputed as the error 
of the decree, that it confounds the debt with the security 
for it, as if they were the same. The truth is, that in this 
case they are the same. There was no existing debt to 
John Ricks. One had been owing to him, it is true: but 
he was dead, and the bond to him had been cancelled and 
a new one taken by the guardian of his infant children, 
payable to himself, and with a different set of sureties.— 
There is, moreover, no description of this debt, otherwise 
than by the description of the security for it. The deed 
begins, indeed, by saying that the maker, Redman Bunn, 
was “indebted to divers persons herein after named, and 
is desirous of securing the payment of said debts,” and then 
“it directs the application of the trust fund,” in the first 
place, to the payment of whatever amount may be due 
Rosa Ann Pitman from the said Redman as her guardian, 
amounting to between eleven and twelve thousand dollars, 
and to a note to John Ricks for about twenty three hun- 
dred and fifty dollars, now in possession of D. A. T. Ricks, 
given several years since, to which Bennett Bunn, B. D. 
Battle, and Robert Ricks are sureties,’ The debt to Miss 
Pitman is described by the manner in which it arose and 
without any allusion to the security for it. But the one 
in question is not in any manner described, but by the se- 
curity. When, therefore, it is said, that the deed proposes 
to be “ to secure the payment of debts,” it must be asked, 
what debts, and to whom due? The answer is given by 
the deed, that they are debts to divers persons “ hereinaf- 
ter named,” and that one of them is described as a debt on “a 
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note to John Ricks,” with such and such sureties. It is clear 
then, that, according to the deed, both the debt and the note 
were payable to John Ricks, while the fact is, that neither 
the debt nor the note, claimed by#these parties, was thus 
payable. In fine, the description happens, by mistake, to 
be inaccurate, and so entirely inaccurate, that it cannot by 
any reasonable construction be made to embrace the de- 
mand due to these parties : and it is therefore a misfortune, 
to which they must submit. | 
Per Curiam. Petition to rehear dismissed. 


WILLIAM SIMMONS AND AL. vs, SOLOMON HENDRICKS. 


A Court of Equity will not take jurisdiction, simply to put a construction on 
a deed or devise of land; because that isa pure legal question. But when 
a case is properly in a Court of Equity, under some of its known and ac- 
customed heads of jurisdiction, and a question of construction incidentally 
arises, the Court will determine st, it being necessary to do so, in order to 
decide the cause. 

Where a testator left to A “ eighty acres of land, the place on which he lives, 
getting his complement on the north side,” and to B “ the remainder of the 
place on which A lives :” Held, that A and B were, so far, tenants in com- 
mon, as to give jurisdiction to a Court of Equity to deeree a partition, and, 
for that purpose, to estsblish a dividing line, having a survey made under 
the direction of the Clerk and Master. 


Appeal from an interlocutory decree of the Court of Equi- 
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ty of Randolph County, at the Fall ‘Term, 1850, his Honor, 
Judge Barrce presiding. 


Mendenhall, for the plaintiffs. 
No counsel for the defendant. 


Pearson, J, The will of Tobias Hendricks contains this 
clause: “{ will and bequeath unto my son Solomon 80 
acres of land, the place on which he lives, getting his com- 
plement on the north side. I will and bequeath unto my 
daughter Mary, the remainder of the place, on which my 
son Solomon lives.” Mary is the plaintiff, together with 
her husband, and Alderd an alleged purchaser under them. 
And Solomon is the defendant. The bill alleges, that the 
tract contains about 130 acres; and the defendant refuses 
to make a division by running a strait line across the tract, 
so as to take off 80 acres for him on the North side, or to 
make one any other way. The prayer is that a partition 
may be made by a decree of this Court. 

A demurrer was sustained in the Court below. In this, 
there is error. 

It is said, this bill is an application to a Court of Equity, 
to put a construction upon a devise ; which, being purely 
a legal question, should be decided in an action of eject- 
ment, and @ Court of Equity has no jurisdiction. ° 

We grant, that a Court of Equity never has assumed 
jurisdiction, simply to consirue a devise, for, it is in the na- 
ture of a conveyance. ‘The title passes directly to the de- 
visee. In this, it differs from a will of personal estate : for 
a will does not pass a “chattel” directly to a legatee, but 
mediately, by first giving it to the executor, whose assent 
is necessary to vest the legal title. Hence, there is a trust, 
or something in the nature of a trust, and upon that ground, 
Courts of common law jurisdiction do not give a remedy 
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for legacies: for which reason, and for the further reason, 
that the right to a legacy always involves a matter of ac- 
count, Courts ‘of Equity have assumed jurisdiction to 
construe wills in regard to persenal estate, so as to settle 
‘the balances and establish the right of legatees. A devisee 
thas a plain legal right, and can by an action of ejectment, ob- 
tain a construction ef the devise, just asa bargainee can de 
in reference to a deed. 

But Courts of Equity have-always taken jurisdiction in 


cases of partition, and if, in the exercise of that jurisdic. 


tion, it becomes necessary incidentally to put a construc- 
tion upon a devise, there is no reason, when the Court is 
constituted like ours,—that is, when both Courts are held 
by the same judge—why the judge, sitting in a Court of 
Equity, should arrest the case, and-send it to himself, sit- 
ting in a Court of common law, for the purpose of obtain- 
ing a construction of the devise. This is every day prac- 
tice. Ifa case is ina Court of the Equity, and it becomes 
necessary, in order to the decision, to say whether bya 
proper construction, “the rule in Shelly case” (for in- 
stance) applies, that Court proceeds to determine the 
question, whether it be presented by a deed or by a de. 
vise. 

The amount of it is this, A Court of Equity will not- 
take jurisdiction, simply to put a construction en a deed 
or a devise; because that is a pure legal question. 
There a plain remedy at law, and such an assumption, on 
the part of a Court of Equity, would break down all dis- 
tinction between the two jurisdictions. But where a case 
is properly in a Court of Equity, under some of its known 
and accustomed heads of jurisdiction, and a question of 
construction incidentally arises, the Court will determine 
it, it being necessary to do so, in order to decide the cause. 

The present is a case strictly of partition, and there is 
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no remedy except in a Court of Equity : for, fifty actions 
of ejectment (supposing either party could maintain one) 
would not establish the dividing line, because there is in 
fact no such line ; and none other, but a Court of Equi- 
ty can make the line, and this that Court has juris- 
diction to do, beeause there is no other remedy, and it is 
against conscience for the party to object to a divi- 
sion. 

But it is said, these parties. are neither joint tenants, co- 
parceners, nor tenants in common, and consequently this 
cannot be a question of partition. It is true, the parties 
are not strictly speaking tenants in common: but they are 
in a similar relation towards each other; neither has any 
part in severalty, and yet they own the whole tract to be 
divided between them. Aad in fact, their relation is that 
of tenants in common, between whom the devisor has 
made a partial division ; leaving it to be completed by their 
agreement, or otherwise by a Court of Equity, which is 
the only Court, that can “enforce the right.” 

A devisee gives a tract of land to be equally divided be- 
tween two. They are tenants in common, strictly speak- 
ing. And he gives a tract of land to be equally divided be- 
tween A and B: but B isto have the “ upper part.”— 
Their relation is that of tenants in common, with a parti. 
tial division made by the devisor. 

He gives (as ig this case) a tract of 130 acres of land to 
be divided between A and B: but B is to have 80 laid off 
on the North side, and A, is to have the balance. Their 
relation is that of tenants in common, with a partial divi- 
sion made by the devisor, providing that B’s share shall 
not only be on the North side, but shall contain 80 acres; 
and A shall have the remnant as his share; without giv- 
ing any beginning or course for the dividing line or the 
form of the land. 
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The decretal order must be reversed, and this opinion be 
certified. If the defendant, by his answer, admits the facts 
alleged, he will suggest the mode of division, which he in- 
sists will be right. The Court can then decide between 
the two modes of partition suggested; or may refer the 
matter to the Master, with directions to have a survey, 
and to report a scheme of division, together with the facts. 
To this report, either party may except, and the question 
will thus be directly before the. Court. 


Pxe Curiam. Ordered to be certified accordingly. 





THOMAS A. ROE AND AL os. HENRY J. LOVICK AND ALS. 


When 8 paper is signed and sealed; and handed to a third person, to be han- 
Ged to another, upon a condition, which is afterwards complied with, the 
paper becomes a deed, by the act of parting with ihe possession, and 
takes effect presently ; unless it clearly appears to & the intention, that it 
should not then become a deed, 

The enquiry always is, whether the delivery to the third person, under all 
the circumstances, is a departing with the possession of the instrument, 
and of the power and control over it; or whether it was delivered merely 
as a depository, and subject to the future control and disposition of the 
maker of the instrument. If the former, the delivery, as an escrow, is 
complete : if the latter, it is not. 

Where an instrument, signed and sealed by A, purporting to cenvey eertain 
negroes to B, was placed in the hands of the subscribing witness, and at 
the. time, A said “‘ she wished it to be kept seorct until ber death, and if 
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C., her grand-daughter, should marry a man who was able to buy the ne- 
groes mentioned in the deed, she wished the witness to let him have them 
at their worth, and the proceeds arising from said sale to be secured to B: 
the deed of gift she wished given up, in case he should pay, or secure te be 
paid, the worth of the negroes--the deed to be kept until the death of the 
said A: and further, “ that if she ever wanted it, she would call for it on 
the witness:” and if she had, the witness said he would have delivered 
it uptoher. And she further directed the witness, “if the husband of C. 
refused to purchase the negrees, or C. was not married, to prove the paper:’’ 
Held, that this was not a sufficient delivery of the instrament to constitute 
it a deed. 


Cause removed from the Court of Equity of Craven Coun- 
ty, at the [all Term, 1851. 
The case is stated in the opinion of the Court. 


J. W. Bryan and Donnell, for the plaintiffs. 
W. H. Haywood, and Green, for the defendants. 


Nasu, J. The bill charges that, in 1847, Wealthy Al- 
ways made and executed a deed, conveying to the plaintiffs 
four negroes, to be delivered to them at her death, in abso- 
Jute’ estate: and she died in 1849. It further charges, that, 
after the death of the donor, the defendant Caroline, the 
wife of the defendant, Henry Lovick, by fraud and artifice 
obtained possession of the deed from the subscribing wit- 
ness, Henry Marshal, and destroyed it by tearing it to pie- 
ces. The deed never was registered, and afier its execu- 
tion by the donor, remained in the possession of Marshal, 
the subscribing witness, until destroyed by the deendant, 
Caroline, who is the grand-daughter of the donor, and her 
next of kin. After the death of the donor, the defendant, 
Lovick, took possession of the negroes in question. The 
prayer of the bill is for the delivery of the negroes and a 
conveyance by Lovick and wife. 

The answers admit the writing and sealing by the de- 
ceased, of the instrument stated in the bill, but deny that 
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she ever delivered it to the complainants, or to any one for 
them : and states, that she retained the power to withdraw it 
from Marshal, in whose custody it was merely left, at ony 
time she pleased. And before her death she considered it 
of no effect, and in her will, made subsequent to the date 
of the paper, bequeathed the slaves to the defendant,Caroline. 

Replication was taken to the answers. 

William H. Marshal, the subscribing witness, proved the 
signing and sealing of the instrument, after which, he 
states, “it was delivered to him, and she requested it to be 
kept secret until her death; and, if Caroline, her grand- 
daughter, should marry a man who was able to buy the ne- 
groes, mentioned in aforesaid deed, she wished the depo- 
nent.to let him have them, and the proceeds arising from 
said sale to be secured to the complainants: the deed of 
gift she wished given up, in case he shou!d pay, or cause 
to be paid, the worth of the negroes—the deed to be kept 
until the death of said Wealthy Always.” The witness 
further stated, that before the instrument was handed to 
him, W. Always said, “if ever she wanted it, she wquid 
call for it on the deponent;” and if she had so done, he 
would have delivered it up to her: and he was directed, “if 
the husband of Caroline refused to purchase the negroes, 
or Caroline was not married, to prove the paper.” 

The only question arising on these pleadings is, as to the 
delivery of the instrument under which the, plaintiffs claim 
the negroes in question, os, rather, claim the relief they 
seck. Weare of opinion the instrument never was legally 
delivered, so as to make ita deed. What constitutes the 
delivery of a deed, has been frequently canvassed in this 
Court, and by many decisions it seems to be settled, that 
when a paper is signed and sealed, and handed to a third 
person, to be handed to another upon a condition which is 
afterwards complied with, the paper becomes a deed by the 
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act of parting with the possession, and takes effect present- 
ly, unless it clearly appears to be the intention, that it 
should not then become a deed. And the enquiry always 
is, whether the delivery to the third person, under all the 
circumstances, is a departing with the possession of the in- 
strument, and of the power and control over it, or whether 
it was delivered merely for safe keeping, as a depository, 
and subject to the future control and disposition of the 
maker of the instrument. If the former, the delivery, as 
an escrow, is complete ; if the latter, it is not. In the case 
of Baldwin v Maultsby, 4 Ired. Rep. 505, the deed, after 
being signed and sealed by the donor, and attested by the 
witnesses, was left on the table, and was, after his death, 
found in his trunk, among his valuable papers. It was en- 
closed within an envelope, endorsed, “ Warren Baldwin to 
Charles Baldwin aud others,—deed of gift.” And the do- 
nor several times stated he had made sucha deed. The 
Court decided there was no delivery, because the donor had 
never parted with the possession. In Hall v Harris, 5 
Ired. Eq. 307, his Honor Judge Pearson says, the ques- 
tion ot delivery depends upon the fact “that a paper, sigued 
and sealed, is put out of the possession of the maker.” In 
Gaskill vy King, 12 Ired. 216, the delivery of the deed was 
by the maker to his wife, with directions to take care of it 
for the donor, and to have it proved and recurded when she 
pleased. The legal effect of the delivery of the deed was 
controverted, on the idea that the deed being in her posses- 
sion, the donor, the husband, had a legal dominion over 
her, and might have compelled her to deliver it up; in oth- 
er words, that, being in her possession, it was in his posses- 
sion, and under his control. The Chief Justice observes 
upon this argument: “he might, it is true, have forcibly 
compelled her to part with the paper, but he could not have 
done so rightfully, if he parted from the instrument as his 
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dved for one instant.” And it was decided that the delive- 
ry to the wife was a good delivery as a deed. The case of 
Doe and Comons v Knight, 6 Barn and Cress. 671, isa 
leading case on this subject, and fully sustatns the cases be- 
fore referred to. The question then returns upon us, did 
Mrs. Always, when she delivered the instrument in ques- 
tion to the Witness, Marshall, deliver it to him simply as a 
depository, to keep it for her, and subject to her control, or 
did she deliver it to him for the plaintiffs, divested of any 
future control on her part? The witness, Marshall, we 
think, settles the question. 

Before the instrument was signed and sealed by the donor, 
she said if she ever wanted it, she would cal] upon the wit- 
ness for it, and directed him in the meantime to keep it 
secret. And in this the witness acquiesced, for he stated 
that if she had called for it he would have delivered it up 
toher. The first part of this evidence accompanied the 
alleged act of delivery, and isa part of it; and the latter is 
proof of the fact, that the witness considered himself a mere 
depositary, and the effect of the whole is to show, that both 
parties considered the instrument under the control of the 
donor. But again, the witness states, that the directions 
to him were, that if the husband of Caroline would pay for 
the negroes their value, he, the witness,’ was to let him 
have them and deliver up the deed of giftto him. This 
evidence is further explanatory of the intentions of the do- 
nor, in delivering the deed to the witness. She evidently 
meant to have the constant control over the instrument 
during her life. If the instrument took effect at the time of 
the delivery of it to Marshal, neither the donor nor the 
witness had power to sell or dispose of the slaves: they 
became, by delivery, the property of the plaintiffs. But 
she did not so intend; but for the reason assigned by her, 
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reserved to herself the power of otherwise disposing of 
them, if she should think proper. ‘This power all the ca- 
ses cited hold to be inconsistent with the idea and princi- 
ple of a delivery. Marshal, the witness, was the agent of 
the donor, to keep the instrument for her. His possession, 
therefore, was her possession, and the instrument could 
have been withdrawn from him at any moment she pleased. 
There was, therefore, no, transmutation of its possession, 
without which there could be no delivery, either as an 
escrow or otherwise. The whole argument of the plain- 
tiff’s counsel is founded upon the position that the instrue 
ment in this case was delivered as an escrow, and to that 
point his authorities are directed. For the reasons above 
given, we do not so consider the delivery here, but in legal 
parlance no delivery at all. 


Per Curran. The bill dismissed with costs. 
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THOMAS B. HARDY Aovs’s &c. ts. THOMAS H. LEARY & AL. 


A testator directed that the income of certain property should be applied 
by his executor to the support and education of bis children, but that no- 
thing more than the annual income should be advanced for that purpose. 
The widow of the testator marred again, and her second husband, out of 
his own funds, for several years maintained and educated the obildren, the 
execator net paying to him their income. Held, that he was entitled to 
recover from the executor the amount of the income accruing to the child- 
ren during the time they were so supperted by him, but that he could not 
recover any part of the income accruing afterwards, though what did ace 
crue was net sufficient to defray the necessary expenses advanced by him, 


Cause transferred from the Court of Equity of Bertie 
County, at the Fall Term, 1851. 


Bragg and Smith, for the plaintiff. 
Geath, for the defendants. 


Rurrin, C.J. William Bullock made his will on the 
231 of April, 1839, and therein ordered all his real estate 
to be sold, and then proceeded thus: “It is my will that 
all my negroes and other property, after paying my just 
debts, may be held in joint stock by my wife and children, 
and that the negroes be hired out annually, and the hires 
appropriated to the support of my wife and children ; but 
it is my express desire, if the income of my estate should 
not be sufficient for the support and education of my chi!d- 
ren, that my negroes should not be sold for that purpose, 
but that my family shall confine their expenses to their 
income. But should it be found that the income of my 
estate exceeds the expense of the family, the surplus will be 
divided amongst my wife and children. The property here 
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divided to remain in joint stock until my children shall at- 
tain the age of 21, and then their portions to be set apart 
to them ; or in case my wife should marry again, then her 
portion (a child’s part) to be set off to her.” By a codicil 
of the same date, the testator directed, that, in case his son 
Benjamin’s portion of the income of the property should 
not be sufficient to rear and educate him, his executor 
should raise a sufficient amount to defray the expense of 
his education, and charge the same to Benjamin, to be de- 
ducted out of his portion of the property. The testator died 
soon after. 

The defendant, Leary, proved the will in November, 
1839, and paid the debts. In 1841, the testator’s widow 
intermarried with Andrew J. Hardy, of Bertie, and upon 
removing to that county, she carried her two children of 
her first marriage, Benjamin R. Bullock and Isadora Bul- 
lock, with her, they being of tender years. Soon after- 
wards Hardy was appointed, in Bertie County Court, the 
guardian of the two children, and in the course of a year 
Leary paid to him $202 on account of their board, educa- 
tion and maintenance up to that time. Upon a bill filed 
for that purpose, the share of the slaves and money belong- 
ing to Mrs. Hardy was laid off and decreed to the trustee 
in a matriage settlement between Mr. and Mrs. Hardy, 
and the residue of the estate was left in the hands of Leary, 
as executor, upon the trusts of the will for the two children. 
They continued to live with their mother, and were sup- 
ported and sent to school by Hardy, up to his death in 
1844, without his receiving any farther payment from 
Leary, or any part of their estate. After the death of An- 
drew J. Hardy, the present plaintiff, Thomas B. Hardy, ad- 
ministered on his estate, and brought actions at law against 
the two children respectively for their board and clothing 
and other expenses of education, and recovered therein 
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against Benjamin, the sum of $331,92, and agaiast Isadora 
the sum of $398,41, besides costs, and took out executions 
on which he caused two of the slaves to be sold ; the child- 
ren having no other property than that derived from the 
testator or its profits. ‘Thereupon, Leary, the executor, 
brought trover against Hardy, the plaintiff, for the conver- 
sion of the slaves, and recovered judgment therein for 
$1087,12, and then the present bill was filed, alleging that 
the intestate’s demand against the children was for 
necessaries and reasonable in amount, and ought to have 
been paid out of their estates in the hands of Leary, their 
father’s executor, and ought now, together with interest, to 
be deducted out of the recovery in the action of trover: 
and praying that it may be so paid or deducted, and in the 
mean time for an injunction against Leary’s raising the 
money by execution on the judgment in trover. 

The answer controverts but few of the statements in the 
bill: but says, that at the time it was put in, namely, April 
1851, the estate of the two children consisted of twenty 
slaves, and $425 in money at interest, and sets out the prof- 
its for 1848, 1849, and 1850 at $599 25, $400 62 1-2, and 
$353 87, and those amounts are insufficient for their main- 
tenance and education during those periods. 

An injunction was awarded on the bill, and upon the fil- 
ing of the answer, the cause was set down on the bill and 
answer, and, without any motion to dissolve, was _transfer- 
red to this Court for hearing. 

It must be understood, as the case stands, that the sale 
of the negroes was illegal, because the children had not such 
an interest in them as was liable to execution. Yet, to the 
extent of necessary diet, lodging, clothing, and education 
suitable to their years, health, and fortune, the plaintiff’s 
intestate had a just claim, which ought to be satisfied out 
of such parts of their property as may be legally applicable 
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to those purposes. The intestate was not an officious in- 
termedler merely: but, having married their mother, from 
whom at their age it was not proper to separate the chil- 
dren, he received them into his family and was appointed 
their guardian. Admit, that as a guardian he could not 
interfere with the powers conferred by the will upon the 
executor in respect to the management of the property and 
the education and expenses of the children, as far as they 
were to be defrayed out of the testator’s estate, yet it is plain, 
the executor was aware of the residence of the children, and 
did not disapprove of it, or, as far as seen, have reason to do 
so. The party was therefore equitably entitled to a reasona- 
ble remuneration. But, whether viewed as guardian, or sim- 
ply as supplying necessaries, he can get no more out of this 
property than such profits as accrued during the period they 
were with the intestate or had accumulated subsequently to 
the testator’s death, after defrayingthe current expenses of 
that interval, with the exception of such sums as were prop- 
er for the son’s education beyond his share of the profits.— 
That is the general rule between guardian and ward. But 
it was made emphatically the law between these parties by 
the restraints imposed on the exeeutor by the testator in res- 
pect to expenditures on the children: which it was in his 
power to impose during their minority, and from the ob- 
servance of which the executor could only be discharged, 
if at all, by the previous order of the Conrt of Equity.— 
The plaintiff cannot look to profits accrued since his intes- 
tate supplied the children, because they were required for 
the nurture of the children during the same period, and it ap- 
pears, indeed, that they were not more than adequate. To 
allow the anticipation of profits would be to defeat the pro- 
visions of the will altogether, inasmuch as it might force a 
sale of property to provide for the mere subsistence of the 
infants, or compel their being put out as apprentices, 
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and thus prevent their proper education. But, though ex- 
penses in anticipation of the income were not allowable, yet 
all the profits prior to, as well as those accruing from year 
to year, during the expenditures, were applicable to the 
children’s nurture, both upon the general principle of law 
and the terms of the will. There must, therefore, be an 
enquiry, what is a proper allowance to the plaintiff’s intes- 
tate for the nurture of the two infants, and what was the 
income of the testator’s estate from his death to that of the 
intestate, belonging to the children respectively, and how the 
same was applied by the executor on their behalf, and whe- 
ther the residue of the income not before laid out for the 
infants, was sufficient to discharge such allowance to the 
intestate and interest thereon; and if the same should be 
found not to have been suflicient, then the master will en- 
quire further, whether any of the expenditures for the in- 
fant Benjamin, above his portion of the income, were neces- 
sary and proper for his education at those periods, taking 
into consideration his age, capacity, and property. The 
injunction will stand, until farther order, to be made on the 
coming in of the report. 


Pex Curiam. Ordered accordingly. 
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EDWARD E. GRAHAM § AL. Exx’s vs. WILLIAM ROBERTS. 


Where premises devised to A for life, remainder to B, are insured, and 
after the testator’s death, sre consumed by fire and the insurance paid ; 
Held, that A, the tenant for life, is entitled to the interest on the insur- 
ance money, in lieu of her nght to the premises devised, during her life, 
and, after her death, the principal is to be paid to B, the remainder-man ; 
that the executors are net authorised to pay the money to A, but it is 
their duty to keep it secure, paying to A the interest annually, and that 
the premiums of msurance are a proper charge against A and B. 


Cause removed from the Court of Equity of Craven 
County, at the Fall Term, 1851. 

This was a bill, filed by the executors of Mrs. Mary Mc- 
Kinlay, to obtain directions from the Court as to the prop- 
er execution of the will. The only point of law submitted 
arose upon the following facts. Certain premises in the 
town of Newbern, were, by the said will, devised to Mrs. 
Elizabeth Daves for life, and after her death to her child- 
ren, John, Edward and Graham. The premises were in- 
sured, and, after the death of the testatrix, they were con- 
sumed by fire, and the insurance money received by the 
executors. The opinion of the Court was asked, whether 
this money belonged to those, to whom the premises in- 
sured had been devised. 


W. H. Haywood, for the plaintiffs. 

James W. Bryan, for Elizabeth B. Daves and children, 
submitted the following argument : 

1. The executors, gua executors, have no interest in the 
insurance money, having no property in the thing insured, 
and the same enures to the benefit of the owners of the 
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property insured : they could not recover back the premium 
paid by them; Lowry vy Bourdien, Dougl.468. The party 
insured must have an interest, er property at the time of 
insuring, and at the time the fire happens, or he can sus- 
tain no loss, and consequently can be entitled to no satis- 
faction. These insurances from fire have been introduced 
in later times, and therefore differ from insurances of ships, 
because there interest or no interest is almost constantly 
inserted, and if not inserted you cannot recover, unless 
you prove a property. To whom or for what loss are they 
to make satisfaction? Why, to the person insured, and 
for the Joss he may have sustained, for it cannot properly 
be called insuring the thing, for there is no possibility of 
doing it, and therefore, must mean insuring the person from 
damage. ‘The insurers have an option by the terms of the 
policy to pay or rebuild, and this most manifestly shows, 
they meant to insure upon the property, because nobody 
else than the owner of the property can give them leave 
to lay even a brick, for another person might fancy a house 
of a different kind ; Lynch v Dalzell, 4 Bro. P. C. 431, the 
Sadlers Comp. v Badcock and others, 2 Atk. 554, 16 Wen- 
dell’s R. 385, 3 Denio. R. 301, 4 Hill’s Rep. 187. The 
executors might, therefore, have been compelled by the 
devisees of the insured property, to lay out, in rebuilding 
the houses destroyed by fire, the money paid by the insur- 
ance office, and thus it would have gone to the persons 
successively entitled under the will of the testatrix. 

2. The proceeds of the policy cannot be considered as part 
of the testatrix’s general personal estate, but they are affected 
with a trust for the benefit of the parties interested in the 
real estate. The proceeds of the policy are a substitution 
for the property insured, and consequently belong to those 
parties who were entitled to the property insured, under the 
will of the testatrix; Parry v Ashley, 3 Simons Rep, 97, 
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(5 Eng: Ch. Rep. 31), Norris v Harrison, 2 Mad Ch, R. 
268, Am. Edition, 481. Where a building is insured against 
fire, in which there is a life estate, in case of a partial de- 
struction of it by fire, the insurance money is to be applied 
to the repairing of the building; Brough v Higgins, 2 
Gratt. R. 408, 1 U. S. Digest (1847) 222. 

3. The tenant for life of the insured property, being also 
guardian of the remaindermen, is entitled to the possession 
of the entire fund of insurance money, the same being con- 
sidered in this Court a substitution for the property insured 
and would be liable upon her guardian bond to the remain- 
dermen upon the falling in of their interests; Norris v 
Harrison, 2 Mad. 268. Every devise of land must of ne- 
cessity be specific whether in particular or general terms ; 
Howe v Earl of Dartmouth,7 Vesey, 187. The insurance 
money being a substitution for this specific devise, the te- 
nant for life is entitled to hold and enjoy the same in spe- 
cie, and the same is not to be converted for the benefit of 
those in remainder ; Goodenough v Trememondo, 2 Beavan, 
512, (17 Eng. Ch. R. 512) Bethune vy Kennedy, 1 Myine 
and Craig, 114 (13 Eng. Ch. R. 314,) Collins v Bollins, 2 
Mylne and Keene, 702. 


Pearson, J. We are of opinion that the money, receiv- 
ed upon the policy of insurance, stands in place of the 
buildings consumed by fire—that Mrs. Daves is entitled to 
the interest thereon for life, in lieu of the use and occupa- 
tion of the buildings, and the said John, Edward and Gra- 
ham Daves will, at her death, be entitled to the principal 
money. The executors are not authorised to entrust Mrs. 
Daves with the money. It is their duty to keep it secure, 
paying to her the interest annually. ‘The premiums of in- 
surance is a proper charge against her and the remainder- 


men, 
Per Curiam. Declared accordingly. 


Me 
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A mistake’ by arbitrators, however gross, or clear, (as an omission to take 
into the account and give the plaintiff credit for a large sum, which was 
admitted by the defendant to be due,) does not, of itself, furnish a ground 
for setting aside an award; although the arbitrator admits the mistake, 
and wishes the case referred back, so that he may correct it. 

Gorruption or partiality is a ground for setting aside an award, and so is a 
“mistake, into which the arbitrators have been led ‘by undue means, or into 
which they have been permitted to fall by the fraudulent concealment of 
-& party or his agent. A Court ef Equity does not, in euch cases, correct 
the award or revise the decision of the arbitrators, but holds it to be against 
conscience to take advantage of the award, in seeking to enforce it, or by 
using it as a plea in bar cf a dill for an account. 

Whare to a dill-for an account of a copartnership, the defendant pleads in 
bar an award, which is impeached by the plaintiff, the plea ought nei- 
ther to be sustained nor overruled, but de kept in suspense until the parties 
can be heard upon the proofs, in reference to the matter alleged to im- 
peach the award. If the matter be proven, then the plea will be over- 
ruled, and-the defendant be required to answer as to the copartnership 
dealings. If it be not proven, the plea will be sustained and the bill dis- 
missed. The benefit of the plea should be saved until the hearing. 

In such cases, the modern practice is, that the bill, anticipating the defence, 
sets out the matters relied on to avoid the plea, or the plaintiff brings them 
forward by an amended bill, and ia this way, obtains an answer and discov- 
ery from the defendant. 

Rurrix, C. J. dissented. 


Appeal from the Court of Equity of Granville County, 
at the Spring Term, 1850. 


W. H. Haywood and Gilliam, for the plaintiff. 
Graham and Moore, for the defendant. 


Pearson, J. The bill alleges, that the plaintiff and de- 
fendant had been copartners as merchants, for many years 
and the copartnership being dissolved, the prayer is for an 
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account, The bill further, by way of anticipating the de- 
fence, admits, that the matters in controversy had been re- 
ferred to arbitratf®n, and an award made in favor of the 
defendant for a large sum: and to impeach the award, it is 
alleged, first > The abitrators made many gross,mistakes to 
the prejudice of the plaintiff: one, ez. gr. in this: The 
plaintiff had entered a charge against himself of $1000: this 
entry he had erased and made the charge against himself 
_in another part of the book. The arbitrators re-instated 
the first entry without charging off the second entry : and 
so in the award the plaintiff is charged twice for the same 
sum of $1000. Another ez. gr. in this—the account was 
stated between the firm and the defendant, exhibiting a 
balance due due by the firm to the defendant of $4000: 
yet, the arbitrators by mistake, treated it as an account be- 
tween the plaintiff and defendant and awarded that the 
plaintiff should pay to the defendant the whole sum of 
$4800 : whereas, the plaintiff ought only to have been char- 
ged with one half of the said balance against the “the firm.” 
Second: The books were kept by double entry, with which 
method of book-keeeping the arbitrators were not conver- 
sant—that one Cargill, who was an expert book-keeper and 
had been the clerk of the parties and understood all of the 
entries—had been in the employment of the defendant after 
the dissolution, and at his instance, appeared before the ar- 
bitrators and remained with them, while they were mak- 
ing up the award, after the parties had withdrawn, without 
the plaintiff’s consent: and the charge is, that Cargill ei- 
ther wilfully deceived and misled the arbitrators, or by fraud- 
ulent concealment permitted them to fall into the many 
gross mistakes complained of. 

The defendant pleads the award in bar of the plain- 
tiff’s equity for an account, and supports his plea by nega- 
tive averments of the matters charged to impeach the a- 
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ward ; and, by an answer, in which he denies that the ar- 
bitrators committed the mistakes alleged, so far as he has 
any knowledge, and avers, that if there be mistakes, to the 
prejudice of the plaintiff, there are also mistakes to his preju- 
dice : and these mistakes against both make the result as ac- 
curate as could be expected, in the investigation of a long and 
very intricate account. As tothe alleged mistake in charging 
the plaintiff with the whole balance against the firm, he sup- 
poses the charge was so made, not by mistake, but because 
the arbitrators were satisfied, that he had been grossly neg- 
ligent in managing the affairs of the firm. In reference to 
Cargil, he admits he was an expert book-keeper, well ac- 
quainted with the books of the firm and was in his employ- 
ment and appeared before the arbitrator at his instance.— 
But he denies that he remained with the arbitrators after 
the parties had withdrawn, “ without the plaintiff’s con- 
sent:” on the contrary, he avers, that he so remained, by 
the consent of both parties, to explain the books if it be- 
came necessary and to write for the arbitrators. 

The plea was set down for argument and is now before 
us, upon the question thereby raised. 

The first question is upon the form of the plea, and the 
manner in which it is supported by the negative averments, 
and the answer: The truth of the plea and its sufficiency, 
if well pleaded, being admitted by the bill. unless it can be 
avoided by matter relied on to impeach the award. We 
see no defect in the form of the plea, or of the negative a- 
verments and answer by which it is supported. 

The next question is as to the sufficiency of the matters 
relied on in the bill to avoid the plea by impeaching the 
award, upon which it rests. 

First—a mistake committed by an arbitrator, is not of 
itself sufficient ground to set aside the award. If an ar- 
bitrator makes a mistake, either as to law or fact, it is the 
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misfortune of the party, and there is no help for it. 
There is no right of appeal, and this Court has no power 
to revise the decisions of ‘judges, who are of the parties 
own choosing.” An award is intended to settle the mat- 
ter in controversy and thus save the expense of litigation. 
If a mistake be a sufficient ground for setting aside an a- 
ward, it opens the door for coming into Court in almost 
every case: for in nine cases out of ten, some mistake, 
either of Jaw or fact, may be suggested by the dissatisfied 
party. Thus the object of the reference would be defeated 
and arbitration, instead of ending, would tend to increase 
and encourage litigation. 

In the earlier cases, the Court yielding to “ particular 
hardships,” assumed jurisdiction to set aside awards for 
mistakes. The inconvenience was soon felt, and it was 
found, that if a mistake was ground for setting aside an 
award, no award could stand, “ it was labor lost,” and litiga- 
tion was commenced with more excited feelings. To reme- 
dy this inconvenience and put a restraint upon the jurisdic- 
tion, in some few of the old cases, a middle course was 
adopted, and in analogy to the practice of taking ex- 
ceptions to an account of the clerk and master, and of sur- 
charging and falsifying an account stated, the award was 
permitted to stand, except as to particular items, in which 
a mistake was shown, and these were referred back to the 
arbitrators to be corrected. In adopting this middle course 
many difficulties had to be encountered. The arbitrators, 
after their award, were functi officio ; some of them mght 
have died, or might refuse to act. The particular difficul- 
ties arose out of the fact, that arbitaators were not bound 
to assign any reasons, or to set out any account, Pation v. 
Baird 7 Ired. Eq. 260; so that, to enable a party to except 
to particular items, or to surcharge or falsify, on the ground 
of mistake, it was necessary to inake the arbitrators par- 
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ties defendant, to compel a discovery, and then it was in- 
consistent to refer the matter back to them for correction. 
When, as in the present case, the award was pleaded in 
bar of an account, and matter of impeachment was rel ied 
on to avoid the plea, this middle course was wholly im- 
practicable. This mode of restraining the jurisdiction to 
set aside awards for mistakes was therefore abandoned. 

The next attempt at restraint, was the adoption of the 
rule, that to set aside an award, the mistake must be a 
plain one, and there are many cases going on the distinc- 
tion between a mistake and a plain mistake. ‘The distinc- 
tion was not easily defined, and was found impracticable. 
So this restraint was abandoned. It was then attempted 
to put a restriction upon this very inconvenient jurisdiction, 
by holding, that a mistake, however clear and plain, was 
no ground to set aside an award, unless the arbitrators 
were satisfied they had made a mistake, and filed an affida- 
vit of the fact. There is an obvious objection to this doc- 
trine ; it makes the right of relief depend not on the mis- 
take, but on the fact, that the arbitrators have intelligence 
enough to see it when pointed out, and frankness enough 
to admit it; whereas, if there be a mistake, and this, under 
‘any circumstances, is a ground for relief, it is difficult to 
perceive a reason for refusing it, because it so happens, 
that the arbitrators are too dull to comprehend or too dis- 
engenuous to admit their mistake. This, so far from being 
a ground for refusing relief, would seem to be a good rea- 
son to induce the Court to interfere, because it furnishes 
an inference that the arbitrators are totally unfit or dishon- 
est, or both unfit and dishonest. 

These attempted restrictions prove clearly a desire on 
the part of the Courts to get rid of the jurisdiction, and 
the modern decisions in England repudiate the right of the 
Courts of law or equity to interfere and set aside an award, 
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simply because of a matter of mistake in a matter of law 
or of fact. Ina late case, Hill v Hind, 2 M. & G. 847, 
40 E. C. L. Rep. 656, where there were two gross mistakes, 
ard the arbitrators filed an affidavit admitting them, the 
Court does not put the decision, setting aside the award, on 
the ground of mistake, or make any allusion.to the affida- 
vit of the arbitrators ; but put it on the ground of miscon- 
duct, and hold, that such gross mistakes of the arbitrators 
was evidence of legal misconduct, and in eflect abandoned 
the old doctrine of a right to interlere, simply on the ground 
of mistake. In a case s:ill later, Phillips v Evans, 12 M. 
and W. 309, the Court of Exchequer expresses dissatisfac- 
tion with the decision in the case of Hall v Hind, and 
holds that a mistake, however gross or clear, (as an omis- 
sion to take into the account and give the plaintiff credit 
for a large sum, which was admitted by the defendant to be 
due,) did not of itself furnish a ground for setting aside an 
award: although the arbitrator admitted the mistake, and 
wished the case referred back, so that he might correct it. 
We fully concur in this decision, and believe the law is 
settled by it, on sound reasoning Russell on the power 
and duty of arbitrators, 53, Law Library 299, 245. 

Second, Corruption or partiality are admitted grounds 
for setting aside an award, and so is a mistake, into which 
the arbitrators have been led by undue means: or into 
which they have been permitted to full by the fraudulent 
concealment of a party or his agent. Metcalf v Ives, 1 
Atkins, 63; Russel on the power and duty of Arbitrators, 
53, L. Lib. new series, 636. A Court of Equity does not, 
in such cases, correct an award, or revise the decision of 
the arbitrators; but holds it to be against conscience to 
take advantage of the award, in seeking to enforce it, or 
by using it as a plea in bar of a bill fur an account. 

If, therefore, the plaintiff can establish the fact that Car- 
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gill, the agent of the defendant, remained with the arbitra- 
tors after the parties had retired, “ without the plaintiff's 
consent ;” or if he can establish the fact, that the arbitra- 
tors have made a mistake in consequence of fraudulent 
concealment on the part of Cargill, or of a wiiful omission 
to explain the entries, when he saw that the arbitrators did 
not understand them, supposing him to have remained with 
the plaintiff’s consent, (for, in that event, he will be presu- 
med to have undertaken to act as the agent of both parties,) 
the award ought not to stand as a bar, and the plaintiff 
will be entitled to have the account taken in the same way 
as if there had never been an award. 

The remaining question, is as to the proper order, for 
the purpose of giving the plaintiff an opportunity to prove 
his allegations, without, in the meantime, prejudicing the 
bar set up by the plea. 

If the plea be overruled, the defendant must answer and 
make a full discovery as to the partnership accounts, which 
by his plea, he seeks to avoid. If the plea be sustained, the 
plaintiff must reply, and his replication will only put in is- 
sue the fact affirmed by the piea, to wit, the existence of 
the award, which is admitted by the bill. 

If the plea is overruled, but is allowed to stand fur an 
answer, with leave to except, the plaintiff can have no 
ground of exception; for it has been declared, that the 
plea is found and is duly supported by the negative aver- 
ments and the answer; so the plaintiff would be forced 
into the investigation of the accounts, without the benefit 
of a discovery in reference to the accounts, which, in a case 
where the defendant has been the acting partner, might be 
very important. 

We think the plea ah neither to be sustained nor 
overruled, but be kept in suspense uatil the parties can be 
heard upon the proofs in reference to the matter alleged 
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to impeach the award. If the matter be proven, then the 
pled will be overruled and the defendant requiréd to an- 
swer as to the co-pattnership dealings. If it be not proven, 
the plea will be sustained and the bill dismissed. The ben- 
efit of the plea should be saved until the hearing. 

The plea, in this case, is what is termed an “ anomalous 
plea.” It sets up the award in bar of the plaintiff’s right 
to an account, and fagatives the allegations relied on in 
‘ the bill to impeach the award, and is supported by an an- 
swer making a distovery if reference to those allegations. 

The propriety of the order will be more apparent by ad- 
verting to the mode of pleading, formerly in use. Suppose 
the bill simply alleged the copartnership and prayed for 
an account, the award is pleaded in bar, a special replica. 
tion is put in, confessing and avoiding the allegations to 
impeach the award—the replication is set down for argu- 
ment—it is held, that one of the allegations is sufficient—the 
defendant rejoins to this allegation, and the parties proceed 
to proofs: If the plaintiff fails to establish the allegation the 
bill is dismissed : It he succeeds, the defendant is required to 
answer as tothe matters of account, and the partnershipdeal- 
ings. This was the old mode. The plaintiff then labored un- 
der this disadvantage : upon the issue made by the rejoinder, 
he was without the benefit of a discovery. To give the 
plaintiff this benefit, the present mode was adopted: and 
the bill anticipating the defence sets out the matters 
télied on to avoid the plea, or brings them forward by an 
atiended bill, and in this way obtains an answer and dis- 
covery from the defendant—Mitford’s Pleadings, Lube’s 
Pleadings. 


In this opinion Judge Nasa concurred. 


Rurrin, C. J. A considerable part of the discussion at 
the bar turned upon the sufficiency of some of the grounds 
14k 
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alleged in the bill, in themselves, to impeach the award.— 
But that was premature. It may, perhaps, be true, that in 
some of the particulars the bill does not allege sufficient 
evidence of the mistakes of the arbitrators to enable the 
Court to give relief, as to them, by either setting the award 
aside orcorrecting it. But that is not to be passed on now: 
for, that would bein effect to decide the cause as -upen de- 
murrer or on the hearing, while the point is, simply, on 
‘the sufficiency of the plea to preclude the plaintiff from go- 
ing into proofs of the circumstances of the alleged partial- 
ity or misconduct of the arbitrators, or their mistakes: 
that is, whether it be sufficient, or whether, either in form or 
substance, it be insufficient, to the discovery and relief the 
bill seeks. In a case involving such a variety of circumstan- 
ces, it seems difficult to frame a plea that would meet the 
allegations fully and also serve the usual, purposes of a.plea : 
for, in such a case, upon replication to the plea, the proof 
to avoid and to support the award must be as much at 
large as it would be on the hearing after an answer, deny- 
ing the matter alleged in avoidance. This plea, however, 
seems clearly to be defective, in that it is not a perfect de- 
fence to all parts of the bill to which it applies. It alleges 
the submission and award to include all accounts between 
the parties, whether as individuals, or in company in the 
several partuerships and contracts mentioned in the bill: 
and the bar it sets up is to any discovery or relief in res- 
pect of any of those accounts and dealings. Now, the bill 
Seeks a general account and settlement of the partnerships: 
and, anticipating that the award, as well as the adjustment 
between the parties constituted by the plaintiff’s giving his 
note to the defendant, as for a balance due from the plain- 
tiff on the footing of their partnership and other dealing, 
might be set up in bar, the bill charges divers matters in 
évoidance-and destruction of those bars. With those touch- 
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ing the note there is, now, nothing to do, so.it is not at all 
the subject of the plea. But in relation to.the award, by 
itself; there are various grounds of impeachment, which are 
stated in the bill with more or-less distinctness. The plea 
assumes, that the bill meant, as one of the grounds, to im- 
peach it for corruption, fraud, partiality, and misbehavior 
of the arbitrators: and therefore the plea denies, that there. 
was any corruption, fraud, partiality, or misbehavior, on 
the part of the arbitrators, or either of them in making the. 
award, or in any part of the proceeding in the premises, 
with, however, this important qualification—“so far as this 
defendant hath any knowledge, information, or belief.”— 
Now, although the award mav be pleaded to a bill impeach- 
ing it in anticipation of its being relied on as a bar, yet it 
must be pleaded with averments, which deny the grounds 
charged as equities in avoidance of the bar, and those aver- 
ments must be supported by a full answer to the particular 
facts of fraud or other misbehavior of the arbitrators.— 
Mitf. Pl. 219, 244, 260, Foley v. Hill 2, M. & C. 475, It 
is manifest, when the bill states the award, that, unless 
the plea meet the matter, charged in avoidance, by a di- 
rect denial, there is nothing in issue: and the very purpose 
of requiring bills to charge such matter in avoidance, in- 
stead of putting in on the record by a special replication, 
as was formerly the course, would be defeated. The fact 
of partiality or other misbehavior in the arbitrator is, there- 
fore, the only- point that can be put in issue, and if the plea 
does not put that in issue, it does not meet the bill. Mitf. 
240. In this case, besides other improprieties charged or 
intimated against the arbitrators, the bill states that one 
Cargill was thoroughly acquainted with the books and ac- 
counts and was the clerk and agent of the defendant to con- 
duct his case before the arbitrators: and that, after hear. 
ing the allegations of the parties and the evidence offer- 
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ed by them, the parties were directed to withdraw, that the 
arbitrators might confer together and make up their judg- 
ment: and that, after the parties had withdrawn, and with- 
out the consent or knowledge of the plaintiff, Cargill was 
allawed by the arbitrators to remain in canference with 
them, and to make to them false suggestions, statements 
and explanations of the books and accounts, which influ- 
enced the minds of the arbitrators, and induced them to 
make the award against the plaintiff and in favor of the 
defendant, otherwise than it would have been but for the 
interference of Cargill. Such conduct in arbitrators is an 
irregularity and misbehavior, which vitiates an award. 
Walker v Frobisher,6 Ves. 70; Pierce v Perkins, 2 Dey. 
Eq. 250. It is not at all material, that the award has done 
justice, or that the party relying on the award, did not pro- 
cure, or was uot cognizant of, the misbehavior. It is in it- 
self a wrong thing in the arbitrators, which avoids what 
they did. It is true, the plea contains an averment fn gen- 
eral terms, in denial of the misbehavior of the arbitrators, 
and it may be, that would have been sufficient without any: 
particular reference to the agency of Cargill, if the plea 
had stopped there, since, in support of the plea, the answer 
would supply the deficiency in omitting such inference, 
and the issue made by the plea would be on the alleged 
misbehavior. But, however that might be, it is manifest, 
that the qualifieation, as to the defendant’s privity or belief 
in the misconduct, essentially varies the issue, and does not 
meet that part of the bill, either as to its facts or its 
equity. 

The bill also charges several mistakes in computation, 
and in charging the plaintiff twice with the same sums in 
certain schedules and accounts, stated in the bili to have 
been delivered with, and to be. parts of, the award, and ia 
other particulars; and on that ground, also, the award is 
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impeached. In relation to those matters, the plea says no- 
thing particularly, nor, indeed, anything whatever, unless 
it be in the concluding averment, “that all the particulars 
so awarded, (so far as concerns the plaintiff) are fair and 
just.” Taking those mistakes to be unnoticed in the plea, 
they are, of course, to be considered as adinitted, that is, 
for the purpose of the plea. But, taking the concluding 
averment to embrace them, still the plea cannot be allow- 
ed. For, the plaintiff has, certainly, the right to counter. 
plead it, by relying on any admissions in the answer in 
avoidance of the defence set up in the plea; and here the 
answer admits, expressly, several of the mistakes to be tru- 
ly charged in the bill, and to have been discovered by the 
arbitrators themselves, and by them communicated to him, 
It is true, the answer likewise states, that the arbitrators 
discovered also, and informed the defendant of similar mis- 
takes on the other side, to a greater amount. But that only 
goes to the extent of the corrections, which ought to be 
made in the award, and is the more conclusive, that it ought 
not to stand, in its present form, as a bar to the plaintiff’s 
suit, which is the point now under consideration. My bre- 
thren, indeed, think, that mistakes are not grounds for set- 
ting aside or correcting awards. I agree, that on a gener. 
al submission, arbitrators are not bound to decide according 
to law, and, therefore, a mistake of the law is not material, 
unless 1t appear they meant to decide according to law, and 
missed it. So, also, it is true, that a mistake in judgment 
as to any matter of fact, cannot be corrected; for, the par- 
ties referred the matter to the judgment of the arbitrators, 
and must abide by it. But I have always understood it to 
be settled law, that it was one of the jurisdictions of the 
Court of Equity to take cognizance of mistakes in awards. 
It is to be noticed, that it is not now a subject of enquiry, 
how the party is to show there was a mistake, or the extent 
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of it. He may be under great difficulty in giving satisfac- 
tory evidence on that point, when the case reaches that 
stage, as it is hard, except by the arbitrator himself, to show 
that the result was not arrived at by an erroneous judg. 
ment, rather than by a mere mistake in computation, or by 
making a double charge, or giving a double-credit, or the 
like. But that is not the question. It is, on the other hand, 
whether a mistake in an arbitrator, when duly established, 
or when, as here, actually admitted, be-not a ground for re. 
lief in equity. The jurisdiction is stated im the text wri- 
ters, as being one of those which is perfectly established in 
the Court of Equity, and has been, in very many instances, 
acted on in adjudications. Without multiplying references, 
it may be mentioned, that the cases are collected, and the 
rules of the Court well digested, in the late Doctor Story’s 
Equity Jurisprudence, s. 1453, 1456; and it seems impos- 
sible, that a Coust of conscience should not hold it to be 
against conscience, for one to insist on an advantage from 
what he, himself, on his oath, admits to have been a mis- 
take. It is true, that, in some modern cases.at law, it has 
been held, that mistakes of arbitrators, not amounting to 
misbehavior, will not be enquired into. That may be, per- 
haps, because those Courts cannot bring the parties to their 
oaths, and because they can only enforce or annul sn award, 
as a whole, and not correct it simply. But, whatever may 
be the reasons of those new rules in the Courts of law, there 
has been no case, as yet, in equity, repudiating this ancient 
head of jurisdiction in Courts of Equity. Then, unless 
the mistakes go to the whole principle of the award, it is 
not set aside or declared void, as in cases of fraud or misbe- 
havior, which render it vicious ‘in toto. But it seems agreed, 
that for mere mistakes im particular items, an award is only 
affected pro tanto, and may be put right by the Court, 
correcting them, or referring it back to the arbitrator, 
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if made under a rule of the Court. Champion v Wen- 
ham, Ambler 245: Rogers v Dalimore, 6 Taunt, 111, 
Kleine v Catara, 2 Gallison, 61. 1 conclude, therefore, 
that the plea is bad, and ought to have been overruled 
with costs: leaving the defendant, of course, at liberty to 
insist in his answer on such parts of the matter of the plea 
as will be available to him to-him .in that form. 


Per Curiam, ‘Decreed accordingly. 


SAMUEL SIMPSON 2. JOHN R. JUSTICE & AL 


The jurisdiction of Courts of Equity to interfere, by injunction, in the case of 
private nuisance, is of recent origin, and is always exercised sparingly and 
with great caution ; because, if, in fact, there be a nuisance, there is an 

-adequate remedy at law, by successive actions-on the case. 

Where it is not certain, but only contingent, whetker-the act of the defend- 
ant, sought to de enjoined, will be a nuisance or not, the Court will not in- 
terfere, until the fact of “ nuisance” has been established by an action at 
law. 

Where a party does not take-out an.injunction in the first instance, but per- 
mits the other party to go on, -erecting the buildings, §c, from which a 
nuisance is anticipated, if, at the hearing, he prays for a perpetual injune- 
tion, he must do so, on the ground, that, in the meantime, the fact of “ nui- 
sance” has been established ‘by an action at law, or, at all events, he must 
support his application by strong and unanswerable proof of nuisance. 


Cause removed fromthe Court of Equity of Craven 
County, at the Fall Term, 1851. 
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James W. Bryan, for the plaintiff, submitted the follow- 
ing argument : 

1. The Court of Chancery has a concurrent jurisdiction 
by injunction, equally clear and well established in cases 
of private nuisance; Finch v Resbridger,2 Vernon 390, 
Bush v Western, Prec in Ch. 530. These cases show the 
ancient and established jurisdiction of this Court; and the 
foundation of that jurisdiction is the necessity of a pre- 
ventive remedy when great and immediate mischief, or 
material injury would arise to the comfort and useful en- 
joyment of property. The interference rests on the prin- 
ciple of a clear and certain rignt to the enjoyment of the 
subject in question, and an injurious interruption of that 
right, which, upon just and equitable grounds, ought to be 
prevented ; Gardaer v Village of Newburgh, 2 Johns C. 
R. 162, Anon 1 Vern. 120, East India Co. v Sandys 1 
Vern. 127, Hills v University of Oxford, 1 Vern. 275, 
Anon. 1 Vesey, 476, Anon 2 Vesey, 414, Whitchurch v 
Hide, 2 Atk. 391, 2 Vesey 453, Attorney General v Nichol, 
16 Vesey, 338. It can order private nuisances to be aba- 
ted as well as restrain them from being erected ; Coulson 
v White 3 Atk. 21, East India Ca. v Vincent, 2 Atk. 83, 
Van Bergen v Van Bergen, 2 Johns. C. RK. 272. But this 
is not to be done until the opposite party has been heard. 
Lord Harpwicne said, in Ryder v Bentham, 1 Vesey, 543, 
that the Court never made an order on motion to pull down 
anything, though it will sometimes on motion, order a thing 
going on to be stayed. Where certain individuals suffer 
an injury from a public nuisance, quite distinct from that 
done to the public at large, the Court will entertain a bill, 
filed by those individuals to be relieved from the nuisance ; 
Barnes v Calhoun, 2 Ire. Eq. 199, Spencer v The London 
and Birmingham Railway Company, 8 Simons, 193. In 
Crowder vy Finkler, 19 Vesey, 617, Lord Etvon thought 
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that Crowder had a distinct case from the public at large; 
and said, “I am inclined to think that an injunetion may 
be granted in this case not of nuisance, but of danger to 
property.” 

2. To constitute a nuisance, it is not necessary that thé 
noxious trade or business should endanger the health of 
the neighborhood. It is sufficient if it produces that which 
is offensive to the senses; and which renders the enjoyment 
of life and property uncomfortable ; 9 Paige C. R: 576, 
Rex v Neil, 2 Carr: and Payne’s K. 485; Rez v White, 1 
Burr. R: 387. In general, offensive trades and manufac: 
tures are public nuisances. A brew-house erected in such 
an inconvenient place that the business cannot be carried 
on without greatly incommoding the neighborhood, may be 
indicted as a common nuisance. So in the like case may 
a glass house or swine yard. With respect toa candle 
factory, it has been holden, that it is no common nuisance 
to make candles in town, because the needfulness of them 
shall dispense with the noisomeness of the smell ; but the reas 
sonableness of this opinion seems justly to be questionable, 
because whatever necessity there may be, that candles be 
made, it cannot be pretended that,it is necessary to make 
them in a town; 1 Hawk. P. C. 75, s. 10, 2 Roll. Ab, 
139, Cro. Car. 510, Vent. 26, Keb. 500, 2 Salk. 458, 2 Ld: 
Raym. 1163. It seems that erecting gun- powder mills or 
keeping a gun-powder magazine near a town, is a nuisance 
by the common law, for which an indictment or informa- 
tion will lie; Welliams v East India Company; 3 East, 
192, The entering of smoke diseharged from defendant's 
ehimneys into the plaintiff’s house amounted; in contempla- 
tion of law, toa nuisance; Rich v Basterfield, 2 Carring- 
ton and Kirwan, 257, (61 Eng. C. L. R. 255,) Sampson v 
Smith, 8 Simons 272, (11 Eng. C. R. 433.) And so if 
one’s neighbor sets up and exercises any offensive trade, as 
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a tanner’s, a tallow chandler’s, or the like, for though these 
are lawful and necessary trades, yet they should be exer- 
cised in remote places; for the rule is, sic utere tuo ut 
alienum non ledas, Cro. Car. 510, 3 Inst. 231, 5 Rep. 1 
Rol. Ab. 88, 2 Rol. 140. And so where the defendant built 
a brew. house, &c., and burnt coal so near the house of the 
plaintiff, that by ths stink and smoke he could not dwell 
there without danger of his health, it was adjudged a nui- 
sance, though a brew-house is necessary, and so is burning 
coal in it; Hatton 195, and per Lord Mansfield in Rez v 
White, 1 Burr. 333; “it is not necessary that the smell 
should be unwholesome ; it is enough, if it render the enjoy- 
ment of life and property uncomfortable.” 

3. The repeal of the ordinances of the corporation of 
Newbern cannot help the defendants, even if thereby an 
express license were given to them, to erect their dis- 
tillery, if the same were used by them, so as to create the 
nuisance complained of. Where commissioners, possessed 
of a jurisdiction founded on acts of parliament, so execute 
what they conceive to be their duty, as to create or occa- 
sion a public nuisance, this Court has an undoubted right 
to interpose. The jurisdiction is exercised not for the 
purpose of overruling the powers of others, by way of ap- 
peal from their authority, but for the purpose of exerting a 
salutary control ever all for the benefit of the public; At- 
torney General v Forbes, 2 Mylne and Craig, 123, (4 Eng. 
C. L. R. 123,) Frewin v Lewis, 4 Mylne and Craig, 49, S.C. 
9 Simons. An exclusive legal right ought to be protected 
in Equity against violations of hourly repetition and inter- 
minable duration, Long y Beard, N. C. Term R. 256. 


W. H. Haywood, for the defendant. 
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Pearson, J. The plaintiff and the defendants own lots 
Nos. 5 and 4, in the tewn of Newbern, which are separated 
by Pollock street. The plaintiff has on his lot, No. 5, a 
comfortable brick dwelling house and out-houses, in which 
he has resided a great many years. The defendants, in 
1847, erected on the lot No. 8, a turpentine distillery, situa 
ted about one hundred yards from the plaintiff’s house, and 
about eighty yards from his nearest out house, in a direc- 
tion north of east; and have there carried on the business 
of distilling turpentine, ever since. The bill was filed in 
July, 1847. It alleges, that the defendants are about to 
erect a distillery ; that it will be so near the lot and dwel- 
ling house of the plaintiff, as to be a nuisance to him in 
two ways: turpentine being an inflammable substance, the 
distillery will be apt to catch fire, which will be communica- 
ted to the buildings of the plaintiff; and, in the second place, 
the operation of the distillery will produce a vast quantity 
of “smoke, blacks and soot,” which will spread over the 
lot of the plaintiff, enter his dwelling and other houses, 
and soil the clothes and furniture and persons of himself 
and family. He, therefore, prays for a perpetual injunction 
against the erection and carrying on of the distillery. 

The defendants admit that it is their intention to erect 
the distillery, but they allege, that the plaintiff will not be 
at all in danger of fire therefrom: for, althongh turpentine 
is inflam uable, yet a fire from the distillery will not commu- 
nicate itself at the distance of the plaintiff’s houses: for 
the fire arising therefrom, (supposing them to be so unfor- 
tunate as, from accident or neglect, to have their distillery 
take fire,) will emit such a thick smoke, as to prevent 
sparks and, in fact, emit but little heat; and they aver that, 
although there have been many distilleries of turpentine in 
the town of Newbern, during the last fifty years, kept con- 
stantly in operation, and several of them have been con- 
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sumed by fire, yet, in no one instance, has fire ever been 
communicated to other buildings. ‘They deny that “the 
smoke, blacks and soots” issuing from their distillery will 
spread over the lot of the plaintiff, sa as to annoy him or 
his family ; for, they say, this “ smoke, blacks and soots” 
which sometimes issue from turpentine distilleries, are not 
@ necessary consequence of the operation, but result from 
the practice of keeping up the fire by burning “ scrapings,” 
(by which is meant the chips, bark, &c. which settle at the 
bottom of barrels of turpentine, and, being saturated there- 
with, make a quick fire.) If pine wood is used, there is 
but little smoke, and no blacks or soot, that will go over fif- 
ty yards ; and if oak wood is used, neither “ smoke, blacks 
er soot” will be generated, so as to be carried, even by a di- 
rect wind, to the lot of the plaintiff. They aver, that such 
distilleries have been in operation within the town of New- 
bern, for many years past; that it is believed they have 
coutributed much to the health of the place ; and, it is cer- 
tain, they have added much to its business and prosperity. 

The bill is sworn to, but no application for an injunction 
was made, and the defendants erected the distillery, and 
have since been carrying on the operation. 

The erection of the distillery is complained of as a pri- 
vate nuisance. ‘There is no allegation that it would be in- 
jurious to the town, or any considerable part of it, It is 
true, the plaintiff alleges, that many of his neighbors will 
be subjected to a like inconvenience; but they do not join 
with him in making the complaint, and there is no proof in 
regardtothem. We are, therefore, to consider of it in the 
light of a private nuisance. As to a nuisance of this kind, 
the jurisdiction of Courts of Equity to interfere, by injunc- 
tion, is of recent origin, and is always exercised sparingly, 
and with great caution; because if, in fact, there be a nui- 
sance. there is an adequate remedy at law, by successive 
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actions on the case, Att’y General v Nichols, 1 Ves. 338: 
an anonymous case before Lord Thurlow, 1 Vesey Jr. 140, 

There is an obvious difference between a thing, which is 
a nuisance of itself, and one which may, or may not, bea 
nuisance, according to the manner in which it is used. The 
present case comes under the latter head, From the proof 
it seems, that, it the fire is kept up by burning “ scrapings,” 
the “ smoke, blacks and soot” will be carried to the lot of 
the plaintiff, when the wind is north of east ; If pine wood 
be used, this result may also follow, but in a very slight de- 
gree ; and if ash wood be used, then the plaintiff will not 
be at all affected, without referetice to the wind. So the 
annoyance to the plaintiff must be looked. upon as contin- 
gent. It depends on the wind, and on the kind of fuel 
which may be used. In such cases, it is settled, that this 
Court will not interfere until the fact of “ nuisance” has 
been established, by an action at law. Earl of Riponv 
Hobart, 8 Eng. C. L. Rep. 336. 

Again: This bill was filed July, 1847. The plaintiff 
did not then move for an injunction (possibly because of an 
unwillingness to give the bond,) In the meantime, the de- 
fendants have gone on, as they had a right to do, and erect- 
ed the distillery, and have kept it in constant operation for 
near five years. It is a clear principle of equity—so clear 
as to strike every one at the first blush—that, where a par- 
ty, instead of taking an injunction in the first instance, 
stands by, and allows the other to make an outlay of his 
money, in erecting buildings and other fixtures: if, at the 
hearing, he prays for a perpetual injunction, he must do so 
on the ground, that, in the meantime, the fact of “ nuisance 
has been established by an action at law ; or, at all events, 
he must support his application by strong and unanswera- 
ble proof of nuisance.” If this principle needs any autho- 
aity for its support, it will be found in the case last above 
cited, 
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So far from strong and unanswerable proof of actual nui- 
sance, in the present case, since the creation of the distillery, 
the plaintiff offers no proof ot it whatever. On the contra- 
ry, the proof, as to this matter, is on the other side. The 
defendants, upon cross examination, ask all of the witnesses 
called by the plaintiff, who have had an opportunity of see- 
ing it, whether the walls of the plaintiff’s building are 
blackened, or give any other indication ot ever having been 
touched by “smoke, blacks or soot :” whether they have 
ever seen the smoke issuing from the distillery reach, and 
settle upon, the plaintiff’s lot? They all answer in the ne- 
gative. The defendants called several witnesses, who pro- 
ved the same fact, or rather, who disprove the fact of nui- 


* 


sance. 
Upon the allegation of nuisance, by reason of the expo- 


sure to fire, the testimony is conflicting, and the question is 
left, at least, doubtful. It is proved, that many distilleries 
have been in operation, within the town, for many years 
past, and no fire has ever been occasioned by them. It 
would seem, that the exposure to fire from a distillery, at a 
distance of one hundred yards, is not greater than from the 
erection of an ordinary dwelling house and out-buildings, 
constructed of wood, on an adjoining lot. 

It must be declared to be the opinion of the Court, that, 
under those circumstances and with this proof, the plaintiff 
is not entitled to the relief prayed for. 


Pex Curiam. The bill dismissed with costs. 
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LEMUEL WILLIAMS & AL. ve. JOHN HARRELi é& AL. 


The objection, that the equity of a plaintiff's bill to have a division of slaves 
1s barred by long adverse possession, may be token by a demurrer, 

The fact, that the adverse possession, relied upon to bar a plaintiff, was com- 
menced and continued under’ a mistake as to the rights of the parties, is 
not an “ avoidance” of its legal effects. 

Where a mistake, made by an administrator in the distribution of his intes- 
tate’s effects, has been commen to him and to those really entitled, there is 
mo ground for charging the administrator with “ gross negligence or fraud.” 


Cause removed from the Court of Equity of Bertie 
County, at the Fall Term, 1851. 


Bragg, for the plaintiffs. 
Smith, for the defendants. 


Pearson, J. John Aru died in 1814, leaving a will, in 
which is this clause: “I lend unto my daughter, Patience 
Harrell, a negro girl, Lucy, during her natural life. Then, 
I give said negro girl to the heirs lawfully begotten of her 
body.” Patience was the wife of Hodges Harrell, who, 
soon after the death of the testator, took the negro girl into 
his possession, and kept her and her issue until his death 
which was in 1839. He died intestate, and left him surviv- 
ing, his widow, the said Patience and three children by 
her, who are defendants; and also three children, by a 
former marriage, and several grand children, the children 
of a daughter by his first wife, who are plaintiffs. One 
Brittain administered upon his estate, and allowed the wid- 
ow and her children to keep the negroes, under the belief, 
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that they were entitled to them, by the will of John Arn, 
They have kept the negroes ever since, and have divided 
them among themselves. Brittain, the administrator, died 
several years ago intestate, and the defendants, Richard 
and William Brittain, are his administrators. The plain- 
tiff, Williams, is the administrator, de bonis non, of Hodges 
Harrell. This bill was filed in 1848. The plaintiffs allege, 
that the slave, Lucy, and her increase were, in fact, the 
property of Hodges Harrell, and ought to have been divi- 
ded by his administrator among all of his children and his 
widow ; and that the administrator committed a mistake 
when, in 1839, he allowed the widow and her children to 
take the slaves as their exclusive property ; and they pray 
that a division may now be made. They insist, that their 
equity is not barred by the long adverse possession, be- 
cause it commenced and has ever since been held under a 
mistake, * which they are advised will now be rectified in 
this Court, especially as they were not informed of their 
rights, until a very short time before they filed their bill, 
they being in humble circumstances, uninformed, and not 
having before consulted counsel.” 

They insist, in the second place, that, if their equity to 
have the slaves divided is barred, as against the widow and 
her children, it was the result of gross negligence, if not 
fraud, on the part of the administrator of Hodges Harrell ; 
and that they have an equity t« hold his administrators lia- 
ble for the value of the slaves, to the extent of their inter- 
ests as distributees of said Harrell. 

The defendants demurj; aud the case was removed to 
this Court. 

The first question raised, is, can the objection, that the 
equity of the plaintiffs, to have a division of the slaves, is 
barred by the long adverse possession, be taken by a de- 
murrer? There is no doubt of it. The possession, in 
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this case, not only constituted a bar to the action, but con- 
fers a title by force of the Statute ; Hovenden v Annesley, 1 
Scho. and Lef. 637. ‘There is as little doubt upon the oth- 
er question. The fact, that the adverse possession has 
commenced and continued under a mistake as to the rights 
of the parties, is not an avoidance of its legal effect... There 
is no saving clause for those who are ignorant, uninformed, 
in humble circumstances, and who neglect to consult coun- 
sel. “ Leges vigilantibus non dormientibus facte sunt.” 
We are also of opinion that the plaintifis have no equity 
against the representatives of the administrator, by which 
to charge them with the value of the slaves. Under a mis- 
take, as to the rights of his intestate, he allowed the slaves 
to go into the possession of the widow and her children. 
Under a like mistake, as to their rights, the plaintiffs allow 
this possession to be held so long that their rights are lost. 
Upon what principle should the loss be shifted from them, 
and put on the administrator ? They did not remonstrate 
against his acts, or assert any title in themselves, He act- 
ed under a mistake, which was common to them all. If 
any one, or all of them had been in his place, they would 
have acted precisely as he did. What right have they, 
then, to charge him with “ gross negligence, if not fraud?” 
Was he bound to know more about their rights than they 
did themselves? Are they not just as obnoxions to the 
charge of gross negligence, in sleeping on their rights for 
near ten years, as he is? His act did not deprive them of 
their rights, it was their own neglect, which produced that 
effect. The fact is, there was an honest mistake all around; 
not one of the parties had ever heard of “ the rule in Shel- 
ly’s case.” This, so far as the plaintiffs are concerned, 
was their misfortune ; and the loss of their rights is to be’ 
ascribed to their ignorance and neglect, in not applying to 
168 
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counsel in time to prevent the effect of the long adverse 
possession. 


Pea Curiam. Bill dismissed with costs. 


IRBY HUDSON & AL. RICE B. PIERCE ¢ AL. 


A testator directed certain of his slaves to be emancipated and bequeaths 
them a sum of money. After giving several legacies, he directs, that “ the 
whole of his personal aud freehvld property, which is not already disposed 
of, be sold by my executors, #c., and the the proceeds be dividea, §c.”— 
Held, that, though the legacies for emancipation, and the money to be paid 
the slaves, were void, yet the residuary legatees did not take them, but as 
‘to them the testator died intestate, aud they go in a course of distribution 
te the next of kin. 

A residuary legacy generally passes, not only what is not disposed of, but 
alao what turns out not to de disposed of ; but an exception to this rule is, 
bere it appears clesrly, from the will, that the testator did not intend te 
include certain property in the bequest of the residue. 

The cases of Sorrey v Bright, 4 Dev. and Bat. 113, Pendleton v Blount, 
1 Dev. and Bat. 491, Cresswell vy Emberson, 6 Ire. Eq. 134, and Kirkpat- 


vick.v Rogers, 6 Ire. Eq. 135 cited and approved. 
Cause removed from the Court of Equity of Halifax 
County, at the Fall Term, 1851. 


Bragg, for the plaintiff. 
Moore, for the defendant. 
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Nasu, J, Thomas Hudson died about the year 1825, 
having previously made and published a last will and tes- 
tament; which was duly proved and recorded: and Mar- 
tha, his widow was duly qualified as the executrix thereof, 
and took into ber possession the personal property of the 
testator. By the will, the testator devises as follows: 
“I lend to my said wife during her life the aforesaid 
negro man, Ben, and the aforesaid negro girl, Eliza Fails: 
the last of whom is to be emancipated at the death of my 
wife, together with any and all the children she may have 
at that time.” In a subsequent clause, he directs: “at my 
death, my will and desire is, that the whole of my personal 
and freehold property, which is not already disposed of, be 
sold by my executrix on a credit of twelve months, and the 
money arising therefrom (after deducting therefrom the 
sum of five hundred dollars,) to be divided, as follows, to 
wit: one half to my wife Martha, one fourth to Mary 
Shield, and one fourth to her children. The five hundred 
dollars, which I have reserved out of the sale of personal 
and perishable property, I lend to my wife during her life ; 
and at her death, it is to be put out at interest for the use 
and benefit of the aforesaid Eliza Fails.” And he charges 
his wife with the payment of his debts. The sale was 
made by the executrix, according to the directions of 
the will: and she took into her possession the leg- 
acy of five hundred dollars. Martha Hudson is dead, and 
the defendant, Rice B. Pierce is her executor, and has ta- 
ken into his hands and sold a negro woman, Sally, and her 
: child, the offspring of Eliza Fails—who died during the life 
of the widow Martha Hudson: and has also in his hands 
the five hundred.dollars, so as above bequeathed. ll the 
necessary parties are before the Court and the'bill is for an 
account. The bill 1s filed by the next of kin, claiming the 
five hundred dollars and the proceeds of the sale of Sally 
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as not being disposed of by the will and as to which, they 
claim there is an intestacy. 

The answer of Pierce, the executor, admits, that, as to 
the legacy of five hundred dollars to Eliza Fails, the testa- 
tor died intestate: and as to the proceeds of Sally and her 
child, he prays the advice of the Court, He alleges, there 
were debts of the testator, to the payment of which both 
funds were liable. The other defendants claim, that the 
proceeds of the sale of Sally and her child pass under the 
will ; and that, as to the five hundred dollar legacy, they 
pray to be protected in their rights, if they have any. 

The questions presented to the Court are, as to the di- 
rections for the emancipation cf the negro woman, Eliza 
Fails: and as to the five hundred dollars bequeathed her, 
and the proceeds of the sale of slave Sally and her child. 

Many cases in this Court establish the principle, that 
such a testamentary disposition of the slave, Eliza Fails, and 
her children, as is made in the will of Thomas Hudson, be- 
fore the year 1830, is null and void, as being for their eman- 
cipation within the State. Sorrey v. Bright. 1 Dev. & Bat. 
113. Pendleton v. Blount, 1 Dev. & Bat. 491. Cress- 
well v. Emberson, 6 Ired. Eq. 154—and others. The be- 
quest of emancipation being void, Eliza Fails, and her 
child Sally, and her child remained as slaves ; and the leg- 
acy of five hundred dollars is void also. A slave cannot 
hold or be, in Jaw, the owner of property. See the above 
cases and that of Kirkpatrick v. Rogers, 6 Ired. Eq. 135. 
The widow having but a life estate in them, her executor 
holds the proceeds of the sale of Sally and her child and the 
$500 in trust, either for the next of kin or of the residuary 
legatees. The plaintiffs contend, that, as to these two 
funds, the testator, Thomas Hudson, has died intestate, and 
that they do not go into the residuum. It is a general rule 
in the construction of wills, that, as to personal property, 














DECEMBER TERM, 1851. - 129 


a 





Hudson v. Pierce. 





a residuary clause embraces not only, every thing not dis- 
posed of, but every thing that turns out not to be disposed 
of. The law does not suppose that a testator means todie 
intestate as to any of his property; and the rule is adopted to 
avoid a partial intestacy. But the rule is subject to limi- 
tation. In Sorrey v. Bright, his Honor, the Curr Jus- 
tice, after laying down the rule as to the extent of a resid- 
uary clause ; proceeds: “ Doubtless it may be restricted by 
the special wording of ‘the will. If the residue is partial, 
that is, of a particular fund—the rule does not apply. So, 
where it is clear, from the residuary clause itself, or from 
other parts of the will, that the testator had, in fact, a core 
trary intention, that the residue should not be general, and 
that things given away, or which the will professed to give 
away, should not fall into the residue”’—and, in Bland v. 
Lamb, 2 Jac. & Walker, 390, Lord Exvon observes, that, 
to take a case out of the general rule, very special words 
are necessary, showing the intent to be clear, that particu- 
Jar parts of the estate should not pass under the residuary 
clause. Apply the principle declared in these two cases to 
the one now under consideration; and it is manifest, the 
residuary legatees have no right to either of the funds.— 
The testator directs Eliza Fails to be emancipated, at the 
death of his wife. This bequest is void—cannot take ef- 
fect—of course, she and her oifspring remained slaves—at 
his death the executrix is directed to sell the whole of his 
property, personal and real—not before disposed of, and 
he gives five hundred dollars of the proceeds to Eliza Fails ; 
and the balance to designated legatees. Now, according 
to law, neither the slaves nor the money passed under the 
will as specific legacies: and in ordinary cases would fall 
into the residue. But it is manifest, that such was not the 
intention of the testator. Eliza Fails, is, herself, one of 
those Jegatees to whom the residue is given; and, according to 
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the rule laid down in Bland v. Lamb, there was a par- 
ticular part of the estate embraced in the residuary clause, 
which the testator did not intend should go to the residua- 
ry legatees. In the will there is no specific disposition 
made for the children of Eliza Fails, during the life of the 
widow. From the statements in the bill, it is to be pre- 
sumed that the slave Sally was born after the death of the 
testator, and the widow was entitled to alite estate in her 
aud her child: and at her death they reverted back to the 
personal representative of the testator. But they consti- 
tuted no part of the fund embraced in the residuary clause : 
for, the will directs, that, at the death of the widow, they 
should be emancipated. A further reason, why the pro- 
ceeds of the sale of Sally and her child do not pass under 
the residuary clause 1s, that they constituted no part of the 
estates of the testator directdll to be sold, both because of 
the emancipation clause, and because they were not in 
existence at the death of the testator. 

Weare of opinion, that neither the proceeds of the sale 
of Sally and her child, nor the five hundred dollar legacy, 
passed under the residuary clause ; and that, as to them, 
Thomas Hudson died intestate: and that they go to his 
next of kin in a course of distribution. As to the debts of 
the testator, they are expressly a charge upon the widow, 
in such a way as to exonerate the balance of the estate. 


Per Curram, Decree accordingly. 
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WYATT MOYE AND WIFE vs. BENJAMIN MAY. 


Where a man, demiciled in another State, dies intestate, leaving personal 
property in this State, this property shall be distributed according to the 
law of the State, in which the intestate had his domicile. 

But, if a citizen of another country dies, indebted to citizens of this State, 
and owns. personal property here, it will be appropriated to the payment ef 
his creditors, in the order prescribed by our law, and not by that of his 
domicil ; but the surplus will be disposed of according to the law of 
his domicil. 

’ The distinction is this: Our citizens, as creditors, have rights, which we are 
bound to protect ; we will not sacrifice justice to comity. But,as kins- 
men, they have no rights. Consequently, it depends, not on the laws of 
this country, but on the laws of his country, how his property shall be dis- 
posed of ; and, although it happens to bein our own State, yet, by the com, 
ity of nations, it is considered the same as if it had been at home. 

The-case of Allen v Allen, 6 Ire. Eq. 293, cited and approved. 


Cause removed from the Court of Equity of Pitt Coun- 


ty, at the Fall Term, 1851. 
The case is stated in the opinion delivered in this Court. 


Moore, Rodman and Donnell, for the Plaintiffs. 
Biggs, for the defendant. 


Pearson, J. The Hon. Jesse Speight and the plaintiff. 
Louisa, both native citizens, intermarried in this State, in 
1827; and continued to reside here until 1837, when they 
removed to the State of Mississippi. Speight died intes. 
tate in 1847, since which time the plaintiff, Louisa, has 
continued to reside in that State, and afterwards intermar- 


ried with the other plaintiff. 
In 1826, Mrs. May, a citizen of this State, died intes- 
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tate, leaving the defendant, Louisa, a daughter, and one of 
her next of kin. John May took out letters of administra- 
tion in the county of Pitt, and soon afterwards delivered to 
the next of kin, residing here, several slaves of the estate 
of his intestate, {qr the purpose of partition. A petition 
was filed, to which Speight and wife were made defendants; 
and such proceedings were had, that in the Spring of 1847, 
a division was made, and the slave sued for was allotted to 
Speight and wife, and he being in this State, at the time 
of the division, took the slave into his possession, and 
made arrangements to have him sent to the State of Mis- 
sissippi, to which State he returned, and soon afterwards 
died. In consequence of his death, the slave was not taken 
from this State. Letters of administration on the estate of 
Speight were granted to the defendant, by the County 
Cvuurt of Pitt; and he took the slave into possession, as of 
the estate of his intestate. 

In 1839, 2 Statute was passed in the State of Mississip- 
pi, which provides: “ Hereafter, when any woman, possess- 
ed of a property in slaves, shall marry, her property in 
such slaves, and their natural increase, shall continue to 
her, notwithstanding her coverture, and she shall have and 
possess the same, as her separate property, exempt from 
any liability for the debts or contracts of her husband.— 
And when any woman, during coverture, shall become pos- 
sessed of slaves, by conveyance, gift, inheritance, distribu- 
tion, or otherwise, such slaves, and their increase, shall en- 
ure and belong to the wife, in like manner as is above pro- 
vided, as to the slaves which she may possess at the time 
of her marriage.” 

In 1846, this Statute was amended, by securing to the 
wife, “the proceeds of the labor of such slaves.” 

The bill alleges, that, under this Statute, the plaintiff, 
Louisa, was entitled to the slave; and it is insisted, that 
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the effect of the division, and of the act of Speight, in ta- 
king the slave into possession, was to vest the legal title in 
him, in trust for her. The prayer is, that the defendant be 
declared a trustee, and be required to deliver the slave hed 
the plaintiffs, and account for hire. 

The defendant alleges, that Speight was indebted to him, 
and also to Patsy May, who are citizens of this State, in 
large sums: which debts were of long standing; that 
Speight was insolvent; that his debts in Missisippi much 
exceed the value of his property there: andif the value 
of the slave is appropriated to the payment of the debt due 
tohim and Patsy May, they will, nevertheless, lose ‘the 
greater part of their debts, as the property of Speight in 
this State, besides the slave, does not exceed $200. 

General Speight and his wife had abandoned their “mat- 
rimonial domicil” and acquired an “actual domicil” in Mis- 
sissippi: and the Statute of that State was passed several 
years prior to the time, when his wife acquired this slave. 
By the law of this State, the slave became the property of 
the husband, when he reduced it into possession. By the 
law of Mississippi, he had no such marital right, and the 
slave “ inured and belonged to the wife, as her separate prop- 
erty, exempt from any liability for his debts”—which law 
is to govern the case ? 

« When there is a change of domicil,, the law of the ac- 
tual domicil, and of the matrimonial domicil, will govern as 
to all future acquisitions of moveable property : and as to 
all immoveable property, the law rei site. 

Story’s conflict of Laws, See 187. 

This is the conclusion of Judge Story, after a full and 
learned discussion of the authorities and the reasoning. We 
concur init. And, unless there be some peculiar circum- 
stance, to take this case out of the operation of that come 
clusion, the plaintiffs an entitled to a decree. 

47£ 
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Moveable property attends the person, and is, therefore, 
called “ personal” (as distinguished from fixed or real prop- 
erty :) and the general principle is, that no matter where 
it may happen to be, it is subject to the law of the domicil, 
and although it be in a foreign country, it is governed by 
the same rules and laws of transfer and succession, as if the 
owner had it in possession at home. This is the princi- 
ple, from which the learned commentator derives the a. 
bove conclusion. 

This exception to the general principle is admitted. If 
a citizen of another country dies, indebted to citizens of 
this country, and owns personal property here, we appro- 
priate it to the payment of his creditors, in the order re- 
quired by our Jaw, and not that of his domicil. But the 
surplus will be disposed of, according to the law of his 
domicil. And, if, by that law, the widow of an intestate 
be entitled to his whole estate, she will receive such sur- 
plus, although he left him surviving, mother and sisters, or 
children, citizens of this State. The distinction is this: 
our citizens, as creditors, have rights, which we are bound 
to protect. We will not sacrifice justice to comity. But 
as kinsmen, they have no rights. Consequently, it depends 
not on the laws of this country, but on the laws of his 
country, how his property shall be disposed of: and, al- 
though it happens to be in our State, by the comity of 
mations, it is considered the same as if he had it at home. 

Our case does not come under this instance: but, we 
think, it does come under the principle of this exception. 

By the laws of this State, a man, before marriage, may 
make a settlement on his wife, (with certain restrictions in fa- 
vor of creditors:) but after marriage, any settlement or re- 
linquishment of his marital rights, in property which she 
might thereafter require, would be deemed fraudulent and 
void, as to creditors : and if he proved to be insolvent, the 
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property, to which, but for the relinquishment, he would 
have been entitled, will be taken from her and applied in 
satisfaction of the debts. If, therefore, General Speight had 
in 1839 executed a deed relinquishing his marital rights or 
conveying to a trustee for the separate use of his wife, all 
the slaves, which she might thereafter acquire by “ convey- 
ance, gift, inheritance, distribution, or otherwise,” such 
deed would have been deemed fraudulent and void, as to 
creditors. And this slave, when it came to the question, 
who shall suffer loss ? would be taken from her, rather than 
permit honest creditors to be unpaid. Allen v. Allen 6 
Ired. Eq. 293. 

General Speight did not execute such a deed. But, in 
1839, his adopted State made a statute, which has precise- 
ly the same effect. Can that be done indirectly for him, 
which he could not do directly? Is there any principle in 
the comity of nations, by which this State is called upon 
to stand by, and see her citizens deprived of the right to 
colleet their debts, out of property, within her jurisdiction, 
by an act, which, if done by the debtor, would be deemed | 
fraudulent and void? Nay more, by which she is called 
upon to set aside her own laws, for the purpose o! carry- 
ing into operation, a Statute of another State, having this 
effect? We think not. And we challenge the production 
of any authortity, or any fair reasoning, by which such a 
principle can be established. This is a “conflict of law,” 
and we must be governed by our own law. Oliver v. 
Townes, 14 Martin Rep. 97. A ship was sold in Virginia: 
the ship at the time of the sale, was in New Orleans: be- 
tore delivery, she was attached by a creditor of the vendor: 
by the law of Virginia, no delivery was necessary to give 
effect to the sale : by the law of Louisiana, it was necessary. 
In this conflict of law, the Court of Louisiana decided 
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according to the law of that State, and gave judgment for 
the attaching creditor. 

This case is not as strong as the one under our conside- 
ration ; and the circumstances did not as clearly bring it 
within the admitted exception to the general principle ; but 
the reasoning of the learned Judge, who delivered the opin- 
ion, fortifies our conclusion, and it is evident, that Court 
would not have hesitated an instant in deciding the case 
as we do. Lanfear v Sumner, 11 Mass. Rep. 110, Thurst 
v Jenkins, 7 Martin, 318, tend to the same conclusion. 

We have no right to object to the policy of the law of 
the State of Mississippi ; and we feel bound by the comity 
of nations, to carry it into operation, in all cases, except 
when, as in the present case, a citizen of our State remo- 
ved and died insolvent and indebted to other citizens of 
our State , or when, hereafter, a citizen shall remove, and 
is so indebted at the time of his removal. ‘ 


Pex Curran. The bill dismissed with costs. 
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SAMUEL KERR ». JOSEPH KIRKPATRICK AND AL. 


In the case of co-executors, each is accountable for the due administration of 
the assets, which come to his ewn hands. 

He is not bound to see to the application of the assets received by his co ex- 
acutor, nor is he liable for his devastavit, unless the commission of it is en- 
couraged by himself, 

The case of Ochiltree v Wright, i Dev. and Bat. 338, cited and approved. 


Cause removed from the Court of Equity of Guilford 
County, at the Spring Term, 1851. 


Morehead, and J. H. Bryan for the plaintiff. 
Miller, for the defendants. 


Nasu, J. John McLean, by his last will, bequeathed to 
the plaintiff as follows: “I give and bequeath to Samuel 
Kerr, son of N. H. Kerr, deceased, five hundred dollars, to 
remain in the hands of my executors, to be applied in as- 
sisting to give him a liberal education.” The will was du- 
ly proved, and the defendants qualified as executors. The ° 
estate consisted, principally, of bonds, notes, and open ac- 
counts, which were taken into possession by the defend- 
ants, and divided between them; and each collected the 
money due on the papers respectively retained by him.— 
The defendant, McLean, retained in his hands, the funds 
to pay the plaintiff’slegacy. Kirkpatrick has fully admin- 
istered all the assets which came to his hands, in the pay- 
ment of debts and legacies. McLean is insolvent, and the 
plaintiff’s legacy is unpaid; and he seeks tu recover it 
from Kirkpatrick. The bill charges, that the plaintiff is 
entitled to recover it from either, or both of the defendants, 
“because they jointly acted in the affairs of the estate; 
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they both collected funds and paid over legacies ; that Kirk- 
patrick is responsible, although McLean might have spent 
a portion of the assets of the estate, and become insolvent, 
because it was his duty to see to the affairs of his co.trus- 
tee, and to see that he did not waste the estate.” It prays 
for an account, &c. 

The answer of Kirkpatrick states, that at the time John 
Mitchell died, he was sick in bed ; and that the portion of 
the bonds and notes, which were in his hands) were deliv- 
ered over to him by Joseph A. McLean, between five and 
six weeks after the testator’s death ; and that he has fully 
and properly administered the whole. He further states, 
that funds were retained by McLean in his hands to pay 
the plaintiff’s legacy. It further alleges, that the plaintiff 
boarded with McLean one year in Greensboro’, for the 
purpose of going to school; and that the latter also paid 
his tuition. 

The answer of McLean is to the same effect. 

In the argument before us, it was fully admitted, that the 
defendant, Kirkpatrick, had fully and properly administer- 
ed all the assets of the testator, which had come to his 
hands ; and his accouutability for the devastavit of his co- 
trustee, was frankly put upon the ground, that, as a co- 
trustee, it was his duty to have taken care that McLean 
did not abuse his trust. ‘The bill is framed upon that prin- 
ciple. In the charging part, it alleges, “ that the defend- 
ants are liable to the plaintiff, because they jointly acted 
in the affairs of the estate: they both collected funds, and 
paid over legacies ; that Joseph Kirkpatrick is responsible, 
although McLean may have spent a portion of the assets, 
and become insolvent, because: it was his duty to see to the 
affairs of his co-executor, and to see that he did not waste 
the estate.” There is no specific joint act of Kirkpatrick 
charged ; and relief is sought against him upon the gene- 
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ral grounds stated. Are they sufficient to make him re- 
sponsible? We are clearly of opinion they are not. The 
estate consisted, as is admitted, principally of bonds, notes 
and accounts. It was highly proper, if not necessary, for 
the executors to divide between them these evidences of 
debt, both for the purpose of collection and disbursement. 
They could not, from the nature of these assets, hold them 
jointly. When, therefore, a division was made, there was 
in it no impropriety. Neither did anything out of the usual 
course of managing such matters. This is the only act 
set forth in the bill, upon which to rest the charge of a joint 
administration of the assets. It was further admitted, that 
McLean had retained in his hands the fund to discharge 
the plaintiff’s legacy. ‘The defendants were joint trustees 
for the management of that fund ; and, so far as they did 
join in administering it, each is responsible for the miscon- 
duct of the other. The answer of Kirkpatrick, which is 
responsive to the bill, and is not contradicted by any testi- 
mony, alleges, that, at the time John Mitchell died, he was 
sick in bed, and that it was not until after the lapse of five 
or six weeks, that he went to the house where he died, 
and that he there received from his co executor some of 
the papers belonging to the estate. He had, therefore, no 
hand or agency in placing any of the bonds and notes in 
the hands of McLean ; nor had he any right to take them 
from him. Eack had an entire control over the assets re- 
tained by him, so far as the other was concerned. Even 
joining in a receipt does not, of itself, subject the trustee, 
not receiving, to a responsibility for the act of the other. 
And the reason assigned is, as each trustee has not the. 


whole power to act, the joining in the receipt is a necessa- 


ry act, and doing su, without more, is considered mere for- 


mality. 2 Wills. on Ex’r, 1125; and such is the law, as | 


applied to executors, do, 1118. Each, under ordinary cir- 
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cumstances, is answerable only for the assets which came 
into his own hands, 

It is, however, charged to have been the duty of Kirk- 
patrick, “to see to the affairs of McLean, and see that he 
did not waste the assets in his possession.” This would 
clearly be at war with the princip'es above stated. Mc- 
Lean had a right to hold in his hands, so far as Kirkpatrick 
was concerned, all the funds he possessed; and the latter 
had no power to withdraw them—it was a joint trust and 
a personal one The testator had a right to make the ap- 
pointment to McLean, even if he had known that he was 
insolvent, and we know of no principle of Equity, which 
requires that one trustee is bound to keep a supervision 
over the acts of another, when he has not made himself 
liable to answer for his acts. The whole ground occupied 
by this case, is covered by that of Ochiltree v Wright and 
Beck, 1 Dev and Bat. 338. In that case the defendants, 
who were executors, had joined in signing the inventory 
and account of sales; and Wright, against whom the relief 
was sought, Beck having left the country, had assented to 
the sales The bill was dismissed as to Wright, upun the 
ground, that the signing the account of sales was merely 
in conformity to the law, and there was nothing to show 
that he had any control over the assets, which were in the 
hands of Beck. In this case, Kirkpatrick was agurator or 
trustee of the fund, but is answerable only for that part of 
it which came to his hands, or was underhis contro]. Mc- 
Lean stood in the same relation to it, and with the same 
power and responsibility. if the confidence of the testator 
was misplaced, it is the misfortune of the plaintiff. Kirk- 
patrick had no power to deprive him of the fund which 
was in his possession, nor has he done anything by which 
the abuse of power by McLean was countenanced or facili- 
tated He has committed no fault, which, in conscience, 
ought to subject him to the plaintiff’s claim. 
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The plaintiff is entitled to an account ; and in taking the 
account, the defendant, Kirkpatrick, is not to be made ac- 
countable, except for the assets that actually came to his 


hands. 


Per Cuntam, Ordered accordingly. 


ANDREW L. CHESSON Apw’r &c. ve, JAMES A. CHESSON & AL. 


An executor, who, io his cash account, is in advance for the estate, may hold 
on to the specific property for reimbursement. 

So, if the profits of property, given for life, and then over, be taken for pay- 
ment of debts, the tenant for life may claim from the remaindermen a con- 
tribution, in propertion to the values of their interests. 

The Court cannot, on grounds of public policy, permit arcounts to be carried 
on, when the party, who otherwise might have been entitled to them, has 
been guilty of such laches, as to make it impossible to take the accounte 
fairly and justly, or, at least, with any reasonable reliance on their being 
so taken. 

Therefore, on a bi!] by the administrator of an executrix, against the legatees, 
to be reimbursed for moneys advanced by the executrix, the Court will or- 
der no account, when the original testator has been dead forty years, and 
no mventory, account of sales ur account current has been left by the ex- 


ecutrix. 


Cause removed from the Court of Equity of Washington 
County, at the Spring Term, 1850. 
48k 
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Smith, for the plaintiff. 
‘Heath and Moore, for the defendants. 


Rurrin, C. J. Samuel Chesson made his will in Sep. 
tember, 1847, and died a few days afterwards. It begins 
with a gift to his wite Elizabeth, of a tract of land and two 
negroes, for her life, and two feather beds and furniture, to 
dispose of as she pleased; and it then adds, “I also lend 
to my wife, during her widowhood, if she keeps my chil- 
dren clear of expense and educates them, all of my chattel 
property, of every kind, except any of my children shall 
marry. then she is, at her disposal, to give them such of the 
property as she may deem just, to be deducted out of their 
parts when a division shall be made.” The will, in a sub- 
sequent part, directs all the said residue to be divided equal- 
ly among the testator’s children, and that his five younger 
daughte:s should, in the division, have a negro girl each, 
and, if his negroes should not increase to a sufficient num- 
ber in time, that some of the other negroes should be sold 
for the purpose of procuring the girls. By several clauses, 
gifts of a tract of land and a slave are made to each of two 
married daughters, and also to a single daughter, then 
grown, with a limitation over upon her death without leav- 
ing issue surviving, to the five younger daughters. By 
distinct clauses, also a tract ot land is devised in fee to each 
of the testator’s five sons, Samuel, William, James ‘A., John 

. Band Andrew L.; and then it gives, “to my younger 
daughters, namely, Ann, Elizabeth, Kizia, Susan and Lois, 
all the residue of my lands, to be equally divided between 

‘them, except the child my ‘wife now goes with be a son, and 

“if it should, I give to such child 140 acres of land adjoining, 
é&c., but if it should be a daughter, then an equal part of 
the land with the other sisters.” 

“Mrs. Chesson was appointed executrix, and proved the 
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will and took the property into possession, (including nine 
slaves besides those specifically given,) paid the testator’s 
debts, and brought up the children, who were all under age, 
except those before mentioned, and who resided with their 
mother until they respectively died or married, and some of 
them until her death, which took place in 1810. To each 
of the younger daughters, Mrs. Chesson advanced a girl 
out of the stock of negroes at various times, and also to sev- 
eral of her sons, as they married and left her, she advanced 
slaves and other things. After her death, her son, Andrew 
L, administered on her estate, and the son James A., ad- 
ministered de bonis non cum, &c., on the estate of his fa- 
ther, and took into possession the slaves left by Mrs. Ches- 
son, being then sixteen. 

In 1842, this bill was filed by Andrew L., John B. and 
William L. Chesson against James A. Chesson and the 
other children of the testator or the representatives of such 
as are dead. It states that the testator owed debts to a con- 
siderable amount. but how much the plaintiffs were then 
unable to set forth, though they hoped to establish the same 
by proof: that as no particular provision for paying them 
was made in the will, and no part of the property could 
then be spared for that purpose without interfering with the 
other purposes of the will, Mrs. Chesson, influenced by 
maternal regards and with the view of advancing the gen- 
eral interests of her family, took possession of the whole 
estate, real and personal, and for a considerable time used 
the rents and crops made from the p ». rty given her. 
self and the plaintiffs and other children, as she could best 
make the same available towards the payment of the debts 
and the expenses of maintaining and educating the child- 
ren, and thereby effected those ends ; and that the plaintiffs 
Johu B. and Andrew L. contributed their personal services 
for. many. years, (besides the produce of their land,) at the 
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request of their mother, in attending to the estate after the 
debis were paid, and managing the property so as to make 
it productive enough to maintain their mother and the fam- 
ily, including the negroes, which by reason of a rapid in- 
crease were also expensive. The prayer is, that the sums 
paid by Mrs. Chesson for the debts of the testator out of 
her own means may be ascertained, and the amounts taken 
by her for that purpose, or for the maintenance of the fami- 
ly out of the produce of the land of the several plaintiffs, 
and the value of the personal services of the plaintiffs in 
the management and improvement of the property may al- 
so be ascertained ; and that all those amounts may be raised 
in the first place, out of the negroes or their hires since the 
death of Mrs, Chesson, and that the residue, including ad- 
vancements by the executrix, may be divided equally among 
the plaintiffs and the detendants, the legatees in remain- 
der. 

The answers state, that the defendants believe, that the 
testator was but little indebted, and left debts and money 
owing to him sufficient to cover what he owed ; and, at all 
events, that he left crops, stocks, and other perishable ef- 
fects, composing parts of the residue of his personal estate, 
sufficient for that purpose. It insists, that the executrix 
either applied those parts of the residue in that way or 
ovight to have done it; and that her administrator cannot 
after such a length of time claim to be re-imbursed any 
sums paid by her to creditors, especially as she set up no 
such claim in her life time, and left no account against the 
estate, and made rio account of her administration. The 
defendants state, that the plaintiffs were quite young at the 
testator’s death, and deny that they contributed to the pay- 
ment of the debts ; and they insist, that if any of the pro- 
fits of their land were used by their mother for that pure 
pose, or if they and the personal services of the plaintiffs 
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contributed to the maintenance of the family, the claim of 
the plaintiffs therefor is against their mother alone. 

The cause was brought on heretofore, but the Court, 
upon the pleadings, and the proofs as then existing, declin- 
ed deciding the points, and directed certain enquiries. A 
report has been made, from which the following facts are 
collected. ‘The executrix, soon after qualifying, made a sale 
of some parts of the perishable property, but she made no 
inventory, nor account of sales, and it cannot in any man- 
ner be ascertained, what was sold or to what amount—she 
returned no account current, nor made any account of her 
administration. But the master found upon evidence of 
witnesses, that, besides the slaves, there came,to the hands 
ot Mrs. Chesson, stock of various kinds on the plantation 
to the value of $750, and household and kitchen furniture 
to the valne of $450; and that she received one debt of 
$400 due to the testator in four annual instalments of 
$100. The master also made up an account from receipts 
and vouchers leit by hefat her death, of the debts paid by 
the executrix; which amounted, after deducting some im- 
proper vouchers, to the sum of $1010,52, paid at various 
times from 1508 to 1818. The report further states that 
all the stock of furniture left by the testator was either used 
by Mrs. Chesson, or had been worn out or destroyed in her 
life time. And it values the several advancements to the 
children, and states the present number of the slaves and 
their profits since the death of Mrs. Chesson. It aiso states 
evidence before the master, that the plaintiff, Johu B. Ches- 
son, lived with his mother from his father’s death to the 
year 1840, and that from 1824, when he came of age, he 
had charge of his mother’s business, and that his services 
therein were of an average value of $200 a year, and that 
she derived during the whole time from his land from $40 
to $100 a year, all of which went to the benefit of the mo- 
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ther-and- family, and;that lie received no compensation and. 
derived na benefit therefrom; except his support, as.a mem- 
ber of the fami!y. Similar proofs were made with, respect 
to the profits of the lands and personal services of the sons. 
Samuel and: James.A,. for different portions of time. But. 
the master -decliued:stating any accounts of those matters, 
because they. were not embraced in the enquiries ordered. 
Upon these facts, and upon exceptions to the report, the 
cause has been brought on again, with a view to its being 
determined, whether the sums claimed in the bill for the 
administrator of Mrs. Chesson, or for the sons personally, 
or-any of them, ought to be raised out of the slaves or their: 
profits before a division. 

The Court is. of opinion, that neither of the charges can 
be sustained. The will makes it a condition, on which 
Mrs. Chesson was to have the whole residue of the person- 
al estate during widowhvod, that she should keep and edu- 
cate the children “clear of expense,” and she could not 
therefore prefer any claim therefor against the children or 
estate. If she could not, it follows, necessarily, that the 
sons cannot; for they can claim, if at all, only through her, 
who received their money or services. It is not stated 
that her estate is not sufficient to compensate them; and 
if it be, there is no principle on which they can pass by 
that, and come on the children for what she was bound to 
furnish. But it is the same whether she left any estate or 
not. For, if she was bound to keep the children as long 
as they lived with her, the debt to the sons for their servi- 
ees and money used by her, was exclusively her debt; and 
if she was only bound to keep them during their minority, 
it is obvious, as she left no eharge and made no claim 
against them, that they all resided together as members of 
one family, and the children were maintained, gratuitously, 
by their mother, as far as the services of each failed to 
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supply his or her own necessities. In assisting theit mo- 
ther in the management of the property, the sons proved 
themselves to be dutiful and good sons; but they cannot 
make their brethen pay them for being: so. 

The claim on account of the debts is next to be consid- 
ered. No doubt an executor, who, in his cash account, is 
in advance for the estate, may hold on to the specific pro- 
perty for reimbursement. So, if the profits of property 
‘given for life, and then over, be taken for payment of debts, 
the. tenants for life may claim from the remainderman a 
contribution, in proportion to the values of their interests. 
‘If we could see, with any reasonable degree of distinct- 
ness, that such was the fact in this case, the administrator 
-ef Mrs. Chesson might, perhaps, have relief. But, notwith- 
standing all the disadvantages under which the defendants 
-are left by the omisssion of the executrix to furnish infor- 
mation of the particulars of the estate, its disposition, and 
- the debts paid, by an inventory, account of sales, or ac- 
count current, the defendants have been able, after the 
lapse of more than forty years, to establish affirmatively, 
that, besides the slaves, perishable property of various 
kinds, and money received from debts, came to the hands 
of the executrix to the value of $1600, and that thereout, 
throughout the course of ten years, she paid, in debts, only 
$1010 52. It is true, that it does not appear that she sold 
all the stock and furniture ; and it is assumed she did not, 
‘ but sold only a part of it. Yet she left no document show- 
ing what part, and, as it only required about $600, after 
deducting the $400 collected by her, to cover the whole 
amount of the debts, including the interest accumulated, it 
is but a reasonable presumption, that she may have receiv- 
ed from those sales, or from other debts or resources be- 
longing to the testator,--who appears to have been the 
Clerk of the County Court,—a sum sufficient for that pur- 
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pose. Strictly speaking, indeed. it was, perhaps, her duty 


to have sold the perishable property, and, after paying the 
debts out of the proceeds, invested the residue, so that 
she might have the interest during life, and left the capital 
for the remaindermen. But that was, probably, not the actu- 
al intention of the testator, and it need not be insisted on. 
here; because the circumstances lead to the conviction, 
either that the executrix in fact paid the debts with the ap- 
propriate funds of the estate received by her; or that she 
so managed the matter, as to deprive the defendants of the 


-power of establishing it, if such was the fact; or, if she 


did not make the payment with those funds, that she made 
it voluntarily out of the annual products of the property, 
which belonged to her, without charging or intending to 
charge any part of them against the remainder belonging 
to her children. Mrs. Chesson obviously looked upon her 
interest and her children’s as one and the same, and treated 
the property and her husband's debts as her own. Hence, 
she used the property as if it were hers, absolutely, and 
made no inventory, nor account of sales, nor account cur- 
rent, nor even kept any account of her own. Under such 
a state of things, it cannot be supposed, she intended or ex- 
pected to reclaim any sums paid by her. But, if that were 
otherwise, the Court could not sustain aclaim brought for- 
ward for the first time by her administrator: thirty-five 
years after her administration, without her having left any 
accounts of her administration, whereby the real state of 
her transactions might appear, or the parties enabled to 
make the investigations necessary to ascertain the trath of 
the case. Her estate cannot claim any benefit from her 
having kept and left things so much in the dark, as not to 
make it at all wonderful, that at the making of the erqui- 
ries in 1851—forty-four years after administration, —-the 
defendants could not clearly establish the particulars of the 
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estate received or disbursed by her. As was said by Lord 
Revespace, in Hovenden v Amesby, 2 Sch. and Lef. 638, 
following Lord Auvanvey, in Hercy v Dinwoody, 4 Bro. 
C. C. 257, the Court, on grounds of public policy, cannot 
permit the accounts sought to be carried on, because the 
party, who otherwise might have been entitled to them, 
has been guilty of such laches as to make it impossible to 
take the accounts fairly and justly, or, at least, with any 
reasonable reliance on their being so taken. 

As Mrs. Chesson’s representative cannot have a decree, 
it follows that, for reasons similar to those given as to the 
maintenance ef the children, the other plaintiffs can have 
no relief in respect to any supposed application by her of 
the profits of their land towards the debts. She did the 
wrong, if any; and to her estate they must look. This 
conclusion renders immaterial all the exceptions of the de- 
fendants, except the fifth, and requires all those of the 
plaintiffs to be overruled, except the fourth and fifth. Two 
of those exceptions relate to the values put by the master 
on the slaves advanced by Mrs. Chesson to Jaines A. Ches- 
son and John B. Chesson,—the former being $1012, and 
the latter $2337. Upon looking into the evidence, the for- 
mer seems to be probably correct; but the latter appears 
to be high upon its face, and, upon averaging the values 
set upon the negroes by these witnesses, who have, appa- 
rently, equal means of judging, the result is $1975, instead 
of $2337. Therefore, the defendant's fifth exception is 
overruled, and the plaintiff’s fourth exception is allowed as 
to the sum of $362. The administrator, de bonis non, of 
the testator also excepts, that the master did not allow him 
a commission on the hires of the negroes since Mrs..Ches- 
son’s death. He ia entitled to a reasonable allowance, and, 
as the fund cofsists of the bonds taken for the.hires, 2 1-2 
per cent. seems to be a reasonable rate, ‘T'o that extent 

498 
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the plaintiff’s fifth exception is allowed. The accounts. 
will be modified accordingly, and there will then be a decree 
for the division of the slaves and the hires, including the 
value of the advancements. The plaintiffs must pay the 
costs up to this time. 


Per Curran. Ordered accordingly. 





WILLIAM McINTYRE vs. WILLIAM REEVES & AL. 





Where a plaintiff alleged that he had placed a note for collection in the 
hands of a constable, who bad transferred it to a third person, upon his 
! promise to pay it; Held, that he could not support a bill in equity, either 
| against the original debtor or the third person. 


| Cause removed from the Court of Equity of Bladen 
County, at the Fall Term, 1851. 


Strange, for the plaintiff. 
W. Winslow, for the defendants. 





ad 
| Rurrin, C. J. The bill was filed in October 1841; and : 
states that on tho 18th of December 1839, the defendants: : 
Wiley Reeves, as principal, and Thomas’ Fort; as surety, : 
executed to the plaintiff a bond for $100, payable one day - 
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after date: and that shortly thereafter, the plaintiff placed it 
in the hands of Wiley W. Fort, a constable, for collection : 
That Wiley W. Fort delivered the bond and a judgment 
thereon (if one was rendered) to the defendant William 
Reeves, upon his promise to the said Wiley W. Fort as 
agent of the plaintiff to pay the principal and interest of the 
debt to the plaintiff on a day shortly thereafter. The bill 
then charges, that William Reeves did not pay the debt 
nor any part of it at the day appointed nor at any.time 
since: nor did the original debtors or either of them: and 
the prayer is, that the defendants may be decreed to pay 
the plaintiff the debt and interest. 

The answer of William Reeves states, that he was a Jus- 
tice of the Peace, and that on the 28th of December, 1839, 
Wilzv W. Fort, as constable, returned before him a warrant 
at the instance of the present plaintiff against Wiley Reeves 
and Thomas Fort on a bond of the tenor of that mention- 
ed in the bill: and that he then gave judgment thereon for 
the plaintiff, and immediately delivered the same to the con- 
stable, and hath not since had either the bond or judgment; 
and it positively denies, that this defendant ever engaged 
to collect the debt, or even promised the constable or any 
other person to pay the same at any time. 

The answer .of Wiley Reeves stated, that after the judg- 
ment was rendered the constable applied to him for 
payment of it, and that on the 30th day of December he 
paid him $101 in full thereof: and the answer of Thomas 
Fort states, that he has no knowedge on the subject, except 
on the information of Wiley Reeves, who stated that he 
had paid the debt to the constable: and this defendant be- 
lives the same to be true. 

The only material testimony is that of Wiley Fort, ta- 
ken by the piaintiff. He states, that he had the bond for 
collection, and that he is unable to say what became of it : 
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That after he received it he forgot his pocket-book, and 
Jeft it at the house of William Reeves for about a week, 
and never afterwards saw the bond: ‘That he is under the 
impression, that William Reeves either got the bond from 
him under a promise, that he would pay him the amount, 
or that it was taken from his pocket-book, when left at the 
house of William Reeves, but he was inclined to the lat- 
ter opinion: and, at any rate, that William Reeves at dif- 
ferent times acknowledged to him, that he had the bond, 
and promised the witness to pay it: but that neither he, 
nor either of the other defendants, ever did pay any part 
of the debt to the witness, 

There is no ground for a decree against either of the 
defendants. The bill places the liability of William Reeves 
on his promise to the constable to pay the debt: But, if 
such a promise was made and is binding at all, it is as ob- 
ligatory at law as it is here, and the nature and measure of 
the redress must be the same in both Courts. Besides, 
the promise and possession of the papers are, both, positive- 
ly denied by this defendant, and there is but a single wit- 
ness in opposition to the answer. 

The case made in the bill against the original debtors is 
no stronger.. It is not framed on the idea of a lost securi- 
ty upon his promise to pay the debt, which he failed to per- 
form. The plaintiff knows where the security is—either in 
the hands of his agent or of the other person. If the trans- 
fer was sanctioned by the plaintiff, he can no longer claim 
against those defendants in this Court. If it was without 
his authority and ineffectual, then he could proceed at law 
against the original debtors, and compel the production of 
the security on the trial by the possessor. The bill char- 
ges no privity of these defendants in the transaction alleg- 
ged between the constable and the other defendant, 
William Reeves, nor any other collusion with either 
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of them. It merely states, that they had not paid the plains 
tiff the debt, and the bond or judgment, or it was held by 
William Reeves, who obtained it from: the constable on a 
promise to pay the amount, and has failed todo so. But 
that cannot change the jurisdiction against these parties. 
If it could, every case of a conversion of the security by a 
constable would be one for a suit in Equity between the 
original parties. It is true,it appears in the answer of Wi- 
ley Reeves, that he has' the security. But that cannot 
change the case: because the relief must be upon the mat- 
ter of the bill, and it has no such statement: and moreover, 
that defendant answers, that he paid the principal and in- 
terest of the debt to the constable, and, consequently, the 
answer in itself, furnishes no ground for a decree. 


Per Curiam. Bill dismissed with costs. 


CALVIN RICHARDSON §& AL. vs, ELIZABETH PRIDGEN § AL. 


Where slaves are given by parol, the bailment ceases upon the death of the 
donee; and the possession of the slaves, for three years, by those claiming 
in their own right under the will of the donee, vests in them the title. 

The case of Powell vy Powell, 1 Dev. and Bat. Eq. 37 cited and approved. 


W. H. Haywood, for the plaintiffs. 
Moore and Busbee, fur the defendants. 
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Rurrtx, C. J. Although the preponderance of proof 
seems to sustain the statement in the answer, that the 
slave Chane was put by James Thompson into the posses- 
sion of his son-in-law, Noah Peacock, in the year 1806, 
which, as the law then stood, amounted to a gift; yet, as 
there is some evidence, that the tranaction was in Decem- 
ber, 1807, the Court does not deem it proper to determine 
the cause on that point, as there are others, on which the 
decision, as to that slave and issue, may be safely made 
against the plaintiffs, without incurring any risk of mistake 
either as to the facts or the law. 

The Court holds that no title was derived by the defend- 
ant, Elizabeth Pridgen, or her late husband and intestate 
under the will of her father, James Thompson ; because, 
admitting that Chane was lent to Noah Peacock or put into 
his possession after the act of 1806 was in force, yet the 
title of Thompson was gone before his death by the adverse 
possession of Peacock’s executor and of the defendant, 
Elizabeth, under the bequest in his will. The facts, in re- 
lation to that point, are, that Peacock being in possession 
of the slave and her children, then born, bequeathed them 
to his widow for life, with a limitation over to all his child- 
ren, and he died in 1824, and his executor took his estate 
into possession, and assented to the legacy to the widow 
and delivered the slaves to her, and she held them on that 
title until her subsequent intermarriage with Hardy Prid- 
gen, im 1838. Soon after that marriage, Pridgen surren- 
dered to Peacock’s children, as the remaindermen, several 
of the children of Chane, but kept her and two of her child- 
‘ren, giving to the executor an ‘obligation not to remove 
them, but to return them at his death. Soon afterwards 
James ‘Thompson died, leaving a will dated in 1839, in 
which he said that he had “heretofore lent Elizabeth Pea- 
cock a negro woman Chane, and now I give her and her 
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children to the said Elizabeth.” _ The case of ‘Powell v. 
Powell, 1 Dev. & Bat. Eq. 379, and others since, show 
conclusively, that the possession thus taken under the will- 
of Peacock is to be deemed a new posssession under a 
claim of title, and adverse to the original bailor: and, as’ 
it was continued from 1824 to 1838 without interruption cr 
claim by the father, his title was barred. 

Upon the marriage of Pridgen and Mrs. Peacock he be- 
came entitled to her life estate in these slaves, though the 
parties seem to have thought that he would hold them du- 
ring his life only, and that they would survive to the wife. 
The defendant would then be bound to account for the 
slaves, as the property of her late husband for the period 
of her life, if the husband had not himself parted from that. 
interest. But he did so effectually, in the opinion of the 
Court. In 1846 he made a deed for them to two of the re- 
maindermen; A. and Z. Peacock, which purported to con- 
vey all hisinterest tothem. That instrument is impeached 
in the bill upon the ground, that Hardy Pridgen was non: 
compos at the time, or, at al] events, that it was obtained 
from him in his old age and while in a state of bodily and 
mental infirmity without consideration and by the importuni- 
ties of his wife, acting in collusion with her two sons to take 
advantage of his weakness. But all those imputations ap. 
pear to be wholly unfounded. «The fact is, that the intes- 
tate was, himself, the mover in the matter, and was induc- 
ed to do so because the negroes were increasing so rapid- 
ly—being then seven—as to render them an expense and. 
burthen to him: and he urged the remaindermen, that they 
ought net to compel him to raise a-family of negroes for 
them, but relieve him of them by- taking -them and having. 
his bond to the executor cancelled. In those opinions the 
evidence shows, that the intestate was correct, and that-he 
was exercising a sound judgment in getting rid of the fam- 
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ily of negroes. Therefore, there seems to be no ground for 
impeaching the deed, but it must be declared tu have effect- 
ually passed all his right in the slaves. 

The bill impeaches the purchases of the defendant of 
some trifling articles at her sale as administratrix, upon the 
ground that the prices were :nadequate. The bill was filed 
very soon after the sale, and the answer, averring that the 
prices were full and adequate, and that the plaintiffs ran 
the biddings on her, submits to a resale at the election of 
the plaintiffs: but the plaintiffs made no motion on the an- 
swer. The Court therefore, concludes, that they are con- 
tent, that there should be no resale: and consequently, the 
defendant is to stand charged with the prices which she 
bid. 

The bill also impeaches the year’s allowance to the wid- 
ow, upon the grounds, that it was exorbitant, and obtained 
by false suggestions and under practices on the commis- 
sioners and the County Court. If such reasons could lay 
the foundation for relief against the allowance in this Court, 
yet it cannot be given in this case, inasntuch as the an- 
swer denies the truth of those allegations, and they are not 
established by the evidence. 

There will of course be the usual orders for an account 
and for distribution of the other slaves. But as the main 
purpose of the bill, when filed, was to assert a claim to the 
slave Chane and her issue, in which it fails, and as the bill 
wantonly imputes to the defendant gross fraud and collu. 
sion with her sons to set up an unfounded claim to slaves 
belonging to her intestate, and in that respect was entire- 
ly unfounded, it is of course that the plaintiffs must pay 
full costs in the cause up to this time. 


Pee Curiam. Tecree accordingly. 
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JOHN @. HOOKS AND AL. ws. BLACKMAN LEE AND AL. 


Marriage articles are not considered as settlements, and, as such, to be taken 
as fully and duly expressing the well considered and final family arrange- 
ments by perssns about to efter the marriage state. 

Such coutracts are considered, in a Court of Equity, as but notes of the heade 
of an agreement, in its nature executory, aud the trusts created by at are 
to be favorably moulded by the Court, so as to effectuate the intention of 
the parties, in reference to the provisions for themselves. for the issue of 
the marriage, aud such other persous, as are epparently within the con- 
templatiou of the parties, 

They may be modified. so as even to have the chasms in them, in not previ- 
ding, for example, for particular events, supplicd, when requisite to effec. 
tuate the general intention, if it can be collected, either from the language 
of the instrument, or from the stipulations usually inserted in such agree= 
ments, or from the condition of the particular contracting parties. 

The opinion given in this case, at December Term, 1950, (see 7 Ire. Eq. 88,) 
re-examined and confirmed. 

The cases of Gause v Hule, 2 Ire. Eq. 241, and Murphey v Avery, 1 Dev. 
and Bat. 25, cited and approved. 


An interlocutory decree having been made in this cause, 
at December Term, 1850, overruling the demurrer, the 
cause was sent down to the Court of Equity of Wayne 
County. Answers having been filed and other proceedings 
had, it was set for hearing and transmitted to this Court 
at the Spring Term, 1851. 


Husted and J. H. Bryan, for the plaintiffs. 
W. H. Haywood, for the defendants. 


Rurrix, C.J. This cause was heard in this Court at 
December Term, 1850, on appeal from a decree overruling 
505 
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a demurrer, as reported in 7 Ire. Eq. 83, and the decree 
was affirmed, and the cause remanded for an answer, and 
for further proceedings. The defendant put in an answer 
setting forth an account of his late wife’s personal estate, 
and then the cause was set down and removed to this 
Cott for ' ‘fiearing: Upon the hearing, the counsel for the 
defendant again raised the question, as to the construction 
of the marriage articles and contended, that, as the wife 
did not dispose of the slaves and other personalty, he suc- 
ceeds to it, jure mariti, in preference to the plaintiffs, her 
children by a former marriage. The contract between the 
parties, is in the following words: 
STATE OF NORTH CAROLINA, 


Jounston Counry, 


This indenture made and entered into, this 14th day of 
March, 1837, between Blackman W. Lee, of the county of 
Sampson aud State aforesaid, of the first part, and Mary 
Hooks, of the first named State and county of the second 

art—witnesseth. That whereas the said Blackman W, 
Eee and Mary Hooks, having entered into an agreement 
of marriage, which marriage is soon to be solemnized, and 
the said Mary Hooks being of her own right seized and 
possessed of a large real and personal estate, is willing and 
anxious so toe execute that the said Mary Hooks shall not 
be deprived of the use, benefit and orofit of the said estate 
real and personal, by reason of their intended marriage ; 
and the said Mary Hooks being of lawful age to be her own 
agent. Now, therefore, be it known that, lor and in consid- 
eration of the premises, and for and in consideration of the 
sum of one dollar to me, the said Blackman Lee, by the 
aforesaid Mary Hooks before the sealing and delivering of 
the presents, the receipt of which is hereby acknowledged, 
I, the said Blackman W. Lee, do hereby sell, assign ‘and 
deliver, alien and confirm, and have by these presents sold, 
assigned, aliened, delivered and confirmed, unto Mary 
Hooks, aforesaid, all the right, title, estate, interest, and 
benefit, which | may, by operation of law, acquire, derive, 
or receive, either in “law or equity, in and to the following 
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real and personal estate now belonging to the said Mary 
Hooks, by the reason of the said intermarriage between the. 
said Blackman W Lee and Mary Hooks, viz: Twenty. 
slaves, named—Owen, about 27 years old, Pompey, 50 
years, Charles, 30, Eliza, 24, Harry, 16, Baltimore, 14, 
Cader. 10, Henderson, 7, Isaac, 5, Simon, 5, Alvin, 2, Saw-. 
ney, about one month, Patience, 40, Amerite, 25, Rose, 
24, Zeny, 19. Ginney, 10, Margaret, 8, Mary, 3, Martha, 2. 
Also, one tract of land in Sampson County, containing 830 
acres. lying in the fork of Big Cohera and Warc’s Swamp, 
adjoining A. Flemming and Joshua Craddoe; also, two 
tracts of land in the county of Johrston, being the place 
where the said Mary now lives, containing 807 acres, 
bounded as per deed from Susanna Blackman to said Mary 
Hooks, dated the 21st day of February, 1829; also, anoth- 
er tract of land joining the above, containing 30 acres as 
per deed from John Eason to said Mary Hooks, bearing 
date 10th day wf December, 1832 ; also, one close carriage 
and two horses, to have and to hold all and singular the afore- 
said lands, negroes, carriage and horses to the only use and 
benefit of the said Mary Hooks, her executors and assigns 
forever, and the said Blackman W. Lee doth solemnly 
promise and agree to and with the said Mary Hooks, that he 
will, upon the solemnization of the said marriage, or at any 
time hereafter, when requested by said Mary, make, execute 
and deliver all and every necessary title, deed, or conveyance, 
advised, or directed by counsel, learned iniaw, more complete- 
ly and effectually to secure the intention of this indenture, 
which is entirely to divest himself of right, title, and estate 
in and to the above mentioned Jands, negroes, carriage and 
horses, so that he nor his creditors shali have any right to 
sell or contract the same or any part of s:id lands, negroes 
or their increase, carriage and horses. It is further agreed 
and understood by and between the contracting parties 
aforesaid, that the lands, negroes and chattels may remain 
in the use and occupancy of the said Biackunan W. Lee, 
he paying therefor by way of hire or rent, the sum of one 
dollar on the first day of January, in each and every year, | 
if demanded. It is further agreed by and between the par- 
ties to this indenture, that, if it shall be desirable to sell or 
exchange the whole or any part of the above mentioned 
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real and personal property, the said Mary may transfer and 
lawfully convey the whole or any part of said real or per- 
sonal property to any person whatsoever, receiving a fair 
and full consideration for the same, which consideration 
whether it be in money or property, she shall hold and pos- 
sess, and keep in the same manner as the property hereby 
conveyed is to be held and kept, and this indenture to be 
as binding and legal as if a third — had been appoint- 
ed as agent or trustee, the said Mary acting as her own 
nt and trustee. 
In witness whereof, the parties hare hereunto set their 
hands and seals, the day and year above written. 
BLACKMAN W. LEE, (Seal.) 
MARY HOOKS, (Seal.) 
Signed and sealed in presence of 
John Eason and Young Eldridge. 


STATE OF NORTH CAKOLINA, 
Jounston Counry, { August Term, 1837. 


Then was this marriage coutract duly proven in open 
Court by the oath of Johu Eason, and ordered to be regis- 
tered. R. SANDERS, Cl’k. 


The propriety of bringing up in this manner the same 
question, which has been solemnly decided on demurrer 
and appeal in this very case, is worthy of consideration: 
and it is not to be understood as admitted, because the 
Court in this instance considers the matter again. 

The merits depend on the enquiry, whether the defend- 
ant’s renunciation of his marital rights in the wife’s estates 
was intended to be partial, or total, except as herein spe- 
cially excepted. 

It is to be nuticed at the beginning, that the agreement 
is not a settlement, and, as such, to be taken as duly and 
fully expressiifg the well considered and final family ar- 
rangements by these persons of their estates. It consists 
of articles in the form of covenants between the parties 
themselves, without any trustee. Such a contract is con- 
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sidered in a Court of Equity as containing but notes of the 
heads of an agreement, in its nature executory, and it has 
been long settled, that the trusts created by it are to be fa- 
vorably moulded in Equity, so as to effectuate the inten- 
tion of the parties in reference to provisions for themselves, 
for the issue of the marriage, and such other person as were 
apparently within the contemplation of the parties. Gause 
v. Hale,2 Ired Eq. 241. Such agreements are subject to 
be modified, so as even to have the chasms in them, in not 
providing, for example, for particular events, supplied, when 
requisite to effectuate the general intention, if it can be 
collected either from the language of the instrument, or 
from the stipulations usually inserted in such agreements, 
or from the condition of the particular contracting parties. 
The case thus standing on articles, it is to be decided just 
as it would have been, if in the life time of the wife she had 
filed her bill to have a settlement made pursuant to the ar- 
ticles. They are exceedingly imperfect, and, obviously, the 
production of an unskillful and ignorant draftsman, and a- 
mount only to notes of the actual agreement, whatever it 
was, which are very inaccurately expressed. It is incum- 
bent on the Court, therefore, to Jook through every part of 
the instrument in order to discover the inteation, and then 
to execute that intention, as gathered from the whole, with- 
out regard to particular inaccurate forms of expression.— 
Thus read, it does not seem <ifficult to find out what those 
persons had in their minds, in entering into those articles, 
imperfect as they are. 

The agreement begins by saying, that the feme, being in 
her own right entitled to real and personal estate, “is anx- 
ious so to execute that the said Mary Hooks shall not be 
deprived of the use, benejit, and profit of the estate, real and 
personal, by reason of the intended marriage.” Then it 
proceeds: “That in consideration of the premises, 1 the 
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said B. W. L. do sell, assign, deliver, alien and confirm un- 
to M. H. aforesaid ail right, title, estate, interest, and ben- 
efit, which I may by operation of law derive, or receive at 
law or Equity by reason of the intermarriage between the 
said L. and M. in and to the real and personal estates now be- 
longing tosaid M” It is impossible to read those clauses 
without secing, that the purpose was to declare, first, that the 
feme meant to have her whole estates to herself, and that 
the benefit of and in them should not be impaired in any 
respect by reason of her marriage: and, secondly, as the 
mode of carrying that out, that the husband, as such, should 
not, directly or indirectly, derive any estate or benefit in 
the wife’s property. ‘That clause is in the form of a grart 
from the husband to the feme. But that only shows the 
plainer the writer’s ignorance of the legal character of the 
instrument. It does not hide the intention, but rather re- 
quires a liberal extension of the terms to give effect to the 
intention, thus apparent. ‘The plain meaning and effect of 
the provision is, that he conveyed to her, that is, renounc- 
ed for himself. all the benefit, which “ by operation of law,” 
that is, as husband, he might derive either at law or in 
Equity from her property. To exhibit that purpose still 
more distinctly, if possible, the husband 1n a subsequent part 
of the articles again covenants, that he will, at any time 
after the marriage, execute any proper deed of settlement 
which counsel may direct, “more completely and effectual- 
ly to secure the wntention of this indenture : which is entire- 
ly to divest himself of right, title and estate” in the property. 
It would seem, that nothing could be more explicit as an 
abandonment of all claim, jure mariti, during the covcriure 
or after its termination. No partial renunciation was in 
the contemplation of the parties, but, on the contrary, the 
entire divesting of all his interest in the estates. It was 
urged, however, that this last clause is qualified by what 
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next follows: “So that he nor his creditors shall have any 
right to sell any part” of the property : whence it was infer- 
red from the phrase, “so that,” that his renunciation was 
partial, that is, only to the extent, that the property was 
not liable to his debts, or to his disposal during the cover- 
ture. But that is clearly not the sense of that passage, for 
it would render it, not a qualification, but a direct contra- 
diction, of the clause to which it is appended. That clause 
has a declaration plain, that he was to be entirely divested 
of all right ; and therefore, the subsequent “so that” mere- 
ly expresses one example or consequence of the preceding 
provision and not a restriction on its generality. 

It was further argued, that, notwithstanding all this, 
the husband must succeed, because there is no express pro- 
vision, that in the event, which has happened, of the wife’s 
dying without making a disposition, he shall be excluded 
and her next of kin let in. How it might be upon a settle. 
ment, silent as to that state of things, but with express pro- 
vision for such entire abandonment as is found in these 
articles, it is not necessary, and, perhaps, not easy to say- 
But, undoubtedly, upon such marriage articles, it is obvi- 
ously more near the intent to imply a trust in favor of 
those, who take by law, when the husband is out of the 
way. And it is competent to imply such a trust under 
articles, because on them, as beforesaid, the enquiry is not 
tied down to the sense of the positive provisions alone, as 
in the case of a solemn definitive conveyance, but is the 
larger one, what sort of settlement would be made under 
the directions of the Court upon the articles, in order to 
execute them specifically, according to the intent. Then, 
it is plain, that when the husband comes in and says, he 
is to have nothing by operation of law under any circum- 
stances, such a settlement must be decreed as will exclude 
him at all events, that 1s, as well from succeeding to his 
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wife’s estate at her death, as from taking it during her life, 
except so far as there may be other express provisions in 
his favor on the face of the agreement. He being thus 
excluded, the implication arises, of necessity, that those are 
to take who would do so, if there there were no husband : 
and consequently the settlement would be directed to con- 
tain a trust for the issue of the marriage, if any, and, if not 
for the heirs generally and next of kin of the wife. Those 
persons would, thus, not take by descent and succession in 
the character of heirs and next of kin, but the settlement 
would make those, who were the heirs and next of kin, 
purchasers under it. These conclusions are the more sat- 
isfactory in this case, when one adverts to the remaining 
portions of the agreement. For, although incompatible to 
a great extent with the previous entire renunciation of any 
benefit, the next stipulation is, that the husband is to have 
the actual use and benefit of all the property during the 
coverture at a nominal annual rent and hire, if demanded by 
the wife—not leaving her a general power of disposition, 
but restricting her power to exchanging or selling the prop- 
erty for a fair and full consideration in money or property 
which is, again, to be held in the same manner as the orig- 
inal stock under the agreement. Thus by a final express 
provision he has the substantial enjoyment and property of 
all the estates during the coverture. Consequently. if the 
wife’s absolute right to the property and his renunciation and 
entire divesting of right, so repeatedly mentioned in the 
previous parts of the azreement, are not to arise at the ter- 
mination of the coverture, one is at a loss to-assign any 
meaning to the parties, or any operation to their contract. 
She is restrained from giving away the property, and can 
only change its form—by a contract for a valuable consid- 
eration, and of the whole he is the beneficial owner during 
their joint lives. ‘Then he gave up, according to the agree- 
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ment, only her right by survivorship: and not even that, 
unless he gave up also his right of succession as husband, 
if he should be the survivor. For, they both stand on the 
same footing; since there is no express provision for her 
taking the property, if she should outlive the husband, 
more than there is for his not taking it, should he be the 
longer liver. But the truth is, that each is implied, and 
the one as much as the other, both from the language in 
parts of the articles, and from the absurdity of the whole 
agreement without such an implication. Hence, the opin. 
ion of the Court is, as it was before, with the plaintiffs. 
Those positions are sustained by authority, and, indeed, 
by most of the cases cited for the defendant. In Murphey v 
Avery, 1 Dev. and Bat. 25, a feme about to marry cove- 
nanted, “that she will not set up any claim to the real or 
personal property of the said J. M., either in right of dow- 
er, or distributive share as widow, and she doth release 
and quit claim forever any present or future interest or 
claim to any part of the estate or property, real or person- 
al, or any distributive share as next of kin, to which she 
might otherwise be entitled ;” and it was held, that the 
article embraced all her legal rights as widow, extending 
to a year’s allowance, and therefore, that it would operate 
as an equitable, though not a legal bar, being but a cove. 
nant, and notarelease. In Ward v Thompson, 6 Gill. and 
John. 349, it was agreed, that all the property of M, the 
wife, should be for the use and benefit of the said M, her 
heirs and assigns; all which property to be under and sub- 
ject to the entire management and control of the said M, 
her heirs, &c., without the interference in any manner of 
the said T, and the said M and her heirs, &c., to receive 
and enjoy the rents, &c. thereof, with power to the said 
M to sell ar dispose of the said estates by last will, as if 
she were sole. The wife died without making any dispo- 
Sle 
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sition; and it was held, that the true character of the con- 
‘tract was not a temporary surrender of the husband’s mari- 
tal rights during the life of the wife, but au entire abandon- 
ment of them, and that her kindred and not her husband 
succeeded to her personalty. The case of Tabb v Archer, 
3 Hen. and Mum. 399, was pressed as an authority for 
the defendant. But, on the point m :terial to our case, it is 
the other way, These articles recited, “that the parties 
had mutually agreed, that all the estates, real and personal, 
of the said Frances, the wife, shall be secured to and set- 
tled upon her and her heirs, except as therein excepted.” 
And then, “in consideration of the intended marriage, and 
for the intent and purpose aforesaid, the said John, the 
husband, doth covenant and agree to and with the said 
Frances, that all the aforesaid estates, real and personal, 
consisting of, &c., shall remain in the right and possession 
of said Frances during the continuance of the intended 
marriage, and that the annual proceeds of it only shall be 
applied to the support and maintenance of the said J. and 
F. and their issue if any there should be; and, secondly, 
the said J. doth farther covenant, that he will never sell or 
dispose of any part of the real and personal estates (except 
as before excepted) in any manner, but the same shall al- 
ways be held as an inviolable fund for the support of said 
J. and F. and their issue, if any, applying only the proceeds 
or profits for that purpose, but the whole of the original 
stock shall be inviolably held for the use and benefit of the 
said F. and her heirs, in the same manner as if the said 
intended marriage should never take effect, by which ex- 
pression is meant and understood, that if the said J. should 
depart this life, leaving issue of the said marriage, and the 
said F’. should again marry and leave issue. such issue shall 
be equally entitled to the benefit of this settlement, as the 
issue of the said intended marriage; and in the event of 
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the death of the said Frances without issue, then the whole 
of the aforesaid estates, both real and personal, (except as 
before excepted) shall go to her next legal representatives.” 
Upon a bill against the husband and wife by the issue of 
the marriage, then in esse, and by the mother ‘and brothers 
and sisters of the wife, praying that the estates should be 
settled pursuant to the articles, so as to secure the respec- 
tive contingent interests of the several plaintifis, it was 
held, that the husband was entitled to claim according to 
his legal rights, except such as, by a prior construction of 
the articles, he had given up as a provision for the wife 
and her issue and other persons within the articles; and 
that in that case it was the meaning, that he should be 
maintained out of the estate, as well as the wife and child- 
ren; and, therefore, that he would be entitled to a share of 
the profits during the coverture and also during his life, if 
he survived the wife, but tono more, even if he should 
survive the wife and she leave noissue. Accordingly it was 
decreed, that the estates should be conveyed to trustees in 
trust to permit the husband during the joint lives of hime 
self and his wife, and upon the death of either, to permit 
the survivor, to take the profits for them, him or her, and 
their issue ; and, from and after the death of the survivor, to 
the use of the issue of the wife, if any such, agreeably to 
the statute directing the course of descents; and in de- 
fault of such issue of said F, hving at her death, then and 
in that case to hold the whole estates in trust for the use 
of the heirs of said Frances, agreeably to said statute di- 
recting the course of descents Thus it appears, that un- 
der the last limitation in the articles, namely, in default of 
the issue of the wife, “to her next legal representatives,” 
the husband was not to succeed to her personal estate, but 
her own relations as designated by the statute. Why was 
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that? It was not because he could not be “ the next legal 
representative” of the wife as to her personalty, for he is 
preferred to the relations. But it was, because upon the 
whole instrument it was held, that he intended to renounce 
all his legal rights, except that of taking the profits during 
the coverture or during his own life, if the survivor. For, 
the language of Judge Roane is, that as the support of the 
husband and wife are equally objects of the marriage, to 
which the property of each is naturally contributory, the 
rights of either thereto, accruing by the marriage, will only 
be lust by an express renunciation, or by a renunciation 
arising from a plain and necessary implication. In that 
case the terins were by no means as strong as in ours; yet 
a renunciation was implied, whereby the husband was ex. 
cluded trom taking under the articles as next legal repre- 
sentative, or by succession as surviving husband, and con- 
sequently, her kindred were to take as purchasers in the 
settlement decreed. So the Court thinks it must be here. 
It remains to notice another case cited, that of Stewart v 
Stewart, 7 John. C. C. 229. ‘There the intended husband 
entered into a covenant with two persons as trustees for 
the feme, wherein he recited his wish to secure her real and 
personal property to her, so that she might enjoy it as ful- 
ly, to all intents, after marriage as though she were a feme 
sole ; and then he covenanted with the trustees, that the said 
C. H. during coverture should have to her own use all the 
personal property she had or might come to her during the 
continuance of the marriage, and that she might convey 
away the same by testament or otherwise ; and that during 
coverture she should enjoy the rents and profits of her real 
estate, as fully as if she had remained a feme sole, “ hereby 
releasing all his marital rights in and over the same ;” and 
covenanting to make, on request, any other assurances to 
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carry more fully into effect the intent of this covenant. It 
was held by Chancellor Kent, that, on the death of the 
wife without making any appointment, the husband, as 
survivor, took her personal effects. But the distinct ground 
of decision was, that the separate use of the wile was ex- 
pressly “during coverture,” with a power of disposition, 
and therefore the release of the husband at the close of the 
instrument was also to be restricted to the coverture. 
That construction was considered to be required, both by 
the grammatical structure of the sentences and the inten- 
tion gathered from the whole instrument, and it was prob- 
ably right. But whether that was right or wrong, the case 
has no application here, because that release, as it was 
called, was held to be a special one, restraining the exer- 
cise of the marital rights during the coverture only. How 
it would be, if there had been a stipulation, that the wife 
should have, not the separate use and profits during the co- 
verture merely, but “ad/ right, benefit, and interest in the 
property, which, by operation of law, the husband might 
derive from the marriage, and a corresponding general re- 
nunciation thereof by him,” with the intention to divest 
himself of all right and interest in the above mentioned ne- 
groes, &c., the Chancellor did not say. But one cannot 
be at a loss to know what he would have said in sucha 
case, since he puts his decision of that case, not on a gen- 
eral right of the husband to succeed jure mariti, notwith- 
standing a general release, but upon the fact, that the re- 
lease was not general, but a very special one, which did 
not, under the existing state of things, impair his legal right 
of succession as husband. None of the cited cases, there- 
fore, militate against the construction put by the Court on 
the articles between the defendant ana his late wife, but all 
of them tend strongly to sustain it. The plaintiffs must, 
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upon a sound construction of the agreement, be declared 
to be entitled to the slaves and other personal property left 
by Mrs. Lee, and the usual enquiries directed. 


Per Curiam. decree accordingly. 


THOMAS COLE § AL. vs. JOHN TYSON. 


Where a vendor retains the title of premises sold, as a security for the pur= 
chase money, and the vendee, after paying a large portion ef the money, 
dies in embarrassed circumstances, leaving infants, his heirs at law, and the 
vendor then enters on the premises, taking and keeping possession of them, 
not merely fer the purpose of securing and providing for the payment of 
his debts, but claiming them as his own, both in law and equity, upon the 
ground that the contract of sale is aunulled by the inability of the vendee 
and his heirs ; Held, that such entry must be considered as a tort, and that 
the vendor became a trustee for those entitled in equity, and that he is to 
be held accountable for all he made, or ought with proper diligence to 
have made, out of the premises, while they were so in his possession. 


Cause removed from the Court of Equity of Moore 
County, at the Spring Term, 1851. 


Strange and Kelly, for the plaintiffs. 
Winston, for the defendants. 


Rurrin, C. J. In the year 1850, the defendant, John Ty- 
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son, contracted to sell to Angus McDonald a lot in the 
town of Carthage, having on it a tavern and store-house, 
at the price of $2,000: whereof $500 was paid down, and 
for the residue the vendee gave his several bonds for $214, 
28 1-2 each, payable on the Ist of January, 1831, 1832, 
1833, 1834, 1835, 1836 and 1837, The title was to be 
made when the purchase money was fully paid; but Me- 
Donald was let into possession immediately, and he made 
some improvements, and continued in possession until his 
death, which happened about the middle of the year 1839, 
He made sundry payments towards the discharge of the 
purchase money ; but, for several years before his death, 
a balance was due thereon, as reported, of $796,93 for 
principal and interest, due on judgments rendered on 
some of the bonds. In the beginning of 1839 the vendor 
brought an ejectment for the premises against McDonald, 
and the same was pending at his death. McDonald died 
intestate, leaving three children, who were his heirs, and 
very young at his death, and no guardian was appointed for 
them: nor was administration taken of his estate for sev- 
eral years. Upon his death the defendant, John ‘T'yson, 
abandoned his ejectment, and took immediate possession of 
the premises, claiming them absolutely, and sometimes let- 
ting them or parts of them to other persons, and at other 
times they were unoccupied. In the answer of the defend- 
ant, he stated, that he believed McDonald to be entirely in- 
solvent, and that he had no estate liable for the balance of 
the purchase money: and that he was advised, “ that the 
law furnished no means for procuring payment of the sum 
remaining due, nor for having the contract of sale judicial- 
ly annulled, and therefore that he had a right to annul the 
contract, and take possession of the premises and keep it.” 
He accordingly treated the premises as his own up to the 
beginning of the year 1844, and then he conveyed them to 
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his son Thomas Tyson, the other defendant, in fee, as an 
advancement, and the son then entered, and sold and re- 
moved some offices, which McDonald had built, of the val- 
ue of 3160, and in 1845 erected on the premises a store at 
the cost of $490, and thereafter occupied the premises up 
to the bringing of this suit in August 1846, and has contin- 
ued to occupy them ever since. 

The bill is filed by the three wnfant children of McDon- 
ald, and prays for specific performance of the contract, and 
that an account may be taken of the principal and interest 
due on account of the purchase money, and also that a 
proper allowance may be made to the plaintiffs for waste 
committed by either of the defendants, and such rents as 
either of them may have received, and such reasonable sums 
as the defendants ought to pay during their occupation of 
the premises, and that, upon payment of any balance then 
remaining, the defendants shall convey under the direction 
of the master. 

Upon the hearing there was a decree declaring the plain- 
tiffs entitled to specific performance : and it was referred to 
the Clerk to take an account of the payments on account 
of the purchase money, so as to ascertain the balance there- 
for, if any: and also an account of the rents and profits of 
the premises, which the defendants or either of them re- 
ceived, or without default might have received: and also 
enquire how long the defendants or either of them occu- 
pied the premises, and set a value on the premises by way 
of a reasonable annual rent during such occupation, and 
also an account of any waste committed or caused by ei- 
ther of the defendants during that period, and to charge the 
same against the said purchase money: and the Clerk was 
directed also to enquire the value of any necessary repairs 
and proper permanent improvements made on the premis- 
es by either of the defendants, and deduct the value there- 
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of, in the first place from the sums allowed for the rents, 
profits, and waste. 

The master found the value of the houses removed in 
1844 to be $160, and he deducted that sum, as of that date 
from the balance of the purchase money: and he found the 
value of houses built and improvements made in 1845 to 
be $490, and he added that sum as of that date to the bal. 
ance of the purchase money then due. Le found, that the 
sum of 895 00 was a reasonable annual rent for the prem- 
ises during the whole period, from the time John ‘Tyson 
took possession in 1839, to the taking of the account in 
January 1850, and charged that sum to the defendants in 
the account annually, although, for parts of the time be- 
tween 1839 and 1844, the defendant John Tyson did 
not receive any rent from others, nor actually occupied the 
premises himself. 

The principal questions on the report are raised by ex- 
ceptions on the part of the defendants, that a higher rent 
has been allowed than the premises were worth, and, more 
particularly, that the defendants ought to be charged only 
such sums as they actually received for rent, gr as the 
premises were worth to them, while occupied by them, 
and not for those periods during which they were not let 
nor occupied, nor what the premises might have brought 
upon lettings to others. Those positions are taken in ref- 
erence to the rules, suppos:d to regulate the accountability 
of mor.gagees in possession. But even a mortgagee, who 
takes possession, with a view of applying the profits to the 
reduction of the debt, or to hasten the mortgagors into ‘ac- 
tive diligence to pay it by other means, is chargeable with 
an oecupier’s rent upon a customary lease to one for actual 
occupation. When the mortgagee does not occupy, he is, 
obviously, only chargeable for the rent as actually receiv- 
ed, or for such as he might have received from a responsi- 
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ble person, to whom he refused to let: because, it is said, 
he is not bound to leave his own business to look out for 
tenants, nor take the responsibility of fixing the proper 
rent, but that it is the province of the mortgagor to bring 
a fit tenant, so that the premises may not be idle. That 
might, probably, be varied by circumstances. But it is 
not necessary to pursue the enquiry, as between mortgagor 
and mortagee, where the,latter bona fide enters into posses- 
sion for either of the legitimate purposes before mentioned, 
as it is conceived, that the present is a case of quite a dif- 
ferent character. The vendor, indeed, retained the title as 
a security for the purchase money, and may, therefore, in 
some degree, be likened to a mortgagee. But his entry 
was, certainly, not in that character. He did not go in to 
receive the profits towards his debt. On the contrary, he 
admits in the answer, that he took possession as absolute 
owner, because, as he says, his vendee had died, leaving a 
part of the purchase money unpaid, and leaving infant 
heirs without the means of paying it. As he did not enter 
or claim as mortgagee, he 1s not entitled to the privileges 
of a mortgagee. His entry was in avoidance wf his sale, 
and so was wrongful in the view of the Court of Equity, 
in which he, as vendor, is regarded as a trustee for the 
vendee, except only in respect of the estate being a secu- 
rity for the price. But if it would be tortious as against 
- the vendee, under ordinary circumstances, it was so in the 
highest degree, after the payment of nearly two-thirds of 
the purchase money, as agairst infants in straitened cir- 
cumstances, incapable, themselves, and without friends, 
who would undertake to investigate the state of the ac- 
counts, and assert their rights. ‘he defendant says he 
was advised, he could rescind the sale. But that is hardly 
possible; and it is the more incredible, when it is seen 
what reason he gives for it: which is, that his vendee left 














DECEMBER TERM, 1851. 175 





Cole v. Tyson. 





no means of paying the residue of the price. If he was 
so advised, it was clearly wrong. For, in the first place, 
by filing a bill, the balance of the price would have been 
duly ascertained, and then raised out of the premises, if 
there was nothing else to be reached. Besides, if he had 
the right to rescind the sale, it must have been done 
entirely, or not at all; and then he would have been bound 
to refund the part of the purchase money he had received. 
But nothing of that sort was done or offered ; and, instead: 
of the fair and legal course of filing a bill, the vendor, up- 
on the mere force of his legal title, and taking advantage 
of the incapacity and helplessness of the vendee’s children, 
injuriously denied any right in them, and claimed a perfect 
title in himself, as well in equity as at law, and as such en- 
tered and, in all respects, acted as owner, by pulling down 
and selling houses, and building others, and, finally, by 
conveying in fee. One thus abusing the power given by 
the legal title, and denying the rights of infants, for whom 
he was trustee, cannot be looked on, in a Court of Equity, 
in any light but that of a tort feasor, by reason of a wiltul 
and gross breach of trust; and, theretore, he is justly 
chargeable with the highest occupier’s rent from the mo- 
ment of the breach of trust He is liable, not only for 
what he made out of the premises, but for what the infants 
may have lost, which is, whatever rent a guardian might 
have let-the premises for, if the defendant had not seized . 
then. ‘Therefore, the defendant's third, eighth and ninth 
exceptions are overruled 

The defendants also except. because the retits are de- 
ducted from the purchase money at the end of each year, 
and because the value of the houses removed and suld is 
deducted from the purchase money, so a$ to stop so much 
interest on the bonds given for the purchase money; and 
also, because the value of the improvements is not deduct- 
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ed from the rents, and because interest is not allowed there- 
on. But neither of those exceptions—being the 4th, 5th, 
6th, 7th and 10th, is sustainable. ‘The rents, and the price 
got for the houses, make so much in the hands of the de- 
fendart, which the pjaintitls are entitled to cousider in the 
nature of payments, and thus reduce the amount of the 
purchase money, bearing interest. The value of the im- 
provements is, in effect, deducted from the profits, and in- 
terest in the meanwhile allowed on it: for, it is added, as 
an item in account, to the purchase money, and thus in- 
creases the sum bearing interest, until extinguished by the 
accruing rents. 

The defendants must pay the costs of the cause ; for, al- 
though as mortgagees, to whom a balance is due, they 
would be entitled to their costs out of the premises, yet 
they are made amenable here, not as mortgagees, but as 
trustees committing a breach of trust, by denying the title 
of the cestui que trust, and setting up an absolute one in 
themselves. 


Per Curram, Decree accordingly. 
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WILLIAH T. CARTER AND WIFE vs. NATHANIEL W. WIL- 
LIAMS AND OTHERs. 


A term for years does not exclude the actual seisin of the husband and wife, 
whether they receive rent or not, since the possession of the term is that of 
the reversioner; and, therefore, in such a case the husband is entitled to 
curtesy, 

A devised “that his plantation, catled Eagle falls, remain in possesion of bis 
wife during her widowhood, or until his son B arrived at the age of twenty 
one ;” and that his negroes should be kept on the piantation during that pe- 
ried, or until one of his daughters M or C should marry. He then directs, 
how his negroes shall be divided among his wife and children, upon the hap- 
pening of either of these events. He then proceeds, “ I also give my three 
children all of my tract of land, called Eagle Falls, one third part of which 
is hereafter devised to my wife during her life, to them and their heirs to 
be equally divided ; the two thirds of which is to be taken possession of 
immediately upon the marriage of my wile, and the other third at her 
death. I give to my wife one third of the plantation called Eagle Falls, 
during her natural life, it being in lieu of her dower. Should either of my 
children die, my will is, that the portion or portions of the child or children 
dying shall be divided between my wife and my surviving child or chil- 
dren.” After the death of her father, the daughter M married, had issue, 
and died before her brother B arnved at the age of twenty one, and in the 
lifetime of her mother. 

Held, that, as to the one third of the plantation left to the widow of the teststor, 
M never had any seisin and therefore her husband has no right by curtesy ; 
that,asto the other two thirds, the widow had only a term for years, as 
her estate was determinable at ail events upon her son’s arrival at the ege 
of twenty oue ; that the seisin in the free hold was therefore in M, as one of 
the devisees, during her lifetime, and consequently her husband was enti- 
tled to his estate in curtesy therein ; and that the survivorship, mentioned 
in the last clause of the will, must refer to the death of the testator. 

The case of Coz v. Hogg, 2 Dey. Eq. 121 cited and approved. 


Cause removed from the Court of Equity of Rockingham 
County, at the Fall Term, 1851. 
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Gilmer and Miller, for the plaintiffs. 
Kerr for the defendants. 


Rurrin, C. J. Robert Galloway was seized in fee of cer- 
tain lands, and made his will, and therein devised as fol- 
lows: “My will is, that my plantation, called Eagle Falls, 
remain in possession of my wife, Susan, during her widow- 
hood, or until my son, Kobert, arrive at the age of 21. I 
direct all my negroes to be kept on the said plantation du. 
ring the widowhood of my wife, or until one of my daugh- 
ters, Mary or Cora, shall marry, or my son, Robert, arrive 
at the age of 21; upon the happening of either of which 
events, the said negroes to be disposed of as hereinafter di- 
rected. I will that out of the proceeds of the said planta- 
tion, the expenses of my wife and the family be annually 
paid, and if there be a surplus of proceeds, that it be equal- 
ly divided between my wife and my three children. I give 
to my wife one-third of my negroes—the division to be 
made immediately upon her intermarriage, unless it shall 
have been made sooner, to carry into effect the devises 
hereinafter made to my children. I give to my three chil- 
dren, Mary, Robert and Cora, all my negroes not given to 
my wife,—the division to be made upon the death or mar- 
riage of my wife, the marriage of either of my daughters, 
‘or the arrival of my son, Robert, to the age of 21, which- 
ever shall first happen. I also give my three children all 
my tract of land called Eagle Falls, one third of which is 
hereafter devised to my wife during her life, to them and 
their heirs, to be equally divided ; the two-thirds of which 
is to be taken possession of immediately upon the marriage 
of my wife, and the other third at her death. I give to my 
wife one-third part of my plantation, called Eagle Falls, 
during her natural life, it being in lieu of her dower. | 
give to my children all the residue of my estate. Should 
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either of my children die, my will is, that the portion or 
portions of the child or children dying shall be equally di- 
vided between my wife and my surviving child or chil- 
dren.” 

The daughter, Mary, intermarried with Nathaniel W. 
Williams, and had issue a daughter, Susan Williams, and 
died before her brother Robert arrived to 21; and when he 
came to that age, he and the daughter, Cora, and her hus- 
band, William F. Carter, and the infant Susan Williams, 
filed this bill against Mrs. Galloway and N. W. Williams, 
praying that one-third of the Eagle Falls plantation might 
be laid off to Mrs. Galloway, for the term of her life, and 
that the residue of that tract, including the reversion in the 
part so allotted to Mrs. Galloway, might be sold for the 
purpose of partition between Robert Galloway, Carter and 
wife, and the infant Susan, to each one-third of the pro- 
ceeds, subject to the right of her father, Nathaniel W. Wil- 
liams, as tenant by the curtesy, in the share falling to Su- 
sgn Williams, entitled thereto. It was, by consent of all 
parties, decreed that Mrs. Galloway’s third part of the 
plantation should be laid off to her, and further, without 
prejudice to the rights of any of the parties in the proceeds, 
that all the land, except Mrs. Galloway’s interest for life, 
should be sold, In obedience to the decree 425 acres of the 
Eagle Falls (consisting in the whole of 1255 acres) were 
laid off for Mrs. Galloway, including the mansion house and 
out houses, and then the master sold the whole Eagle Falls 
tract, for $10,000, and reported the sale, and it was con- 
firmed. It was then referred to the master to set a value 
on the interest of Nathaniel Williams, as tenant by the cur- 
tesy in the fund, and he reported the share of the infant. 
Susan, after deducting expenses of the proceeding, to be 
$3280 36 2-3, being one third part of the whole proceeds 
of the sale, and that her father Nathaniel Williams was en- 
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titled to the profits of the whole thereof during his life, as 
tenant by the curtesy, and he set thereon the sum ef 
$1372 G8, as the present value thereof, taking into consid- 
eration his age and health. A doubt then arose, whether 
he was entitled to any part of the fund, as tenant by the 
eurtesy, and, if any, to what part; and on behalf of his 
daughter, an exception was taken to the report, presenting 
that point, which was overruled; and then an appeal was 
allowed therefrom, in order to take the opinion of this 
Court on the single question of Mrs. Williams’ interest. 
‘The question depends on the estate given by the will to- 
Mrs. Galloway. It is confined to the Eagle falls planta. 
tion, and, so far as it was an estate of freehold up to the 
death of Mrs. Williams, the husband is not entitled. But as 
far as it is a terin for vears, he is entitled: for a term does 
not exclude the actual seisin cf the husband and wile, 
whether they receive rent or not, since the possession of 
the terin is tiut of the reversioner. DeGray y. Richard- 
son, 3 Atk. 469—Co. Lit. 29, a note 1. ‘The dispositiors 
in the will do not come in the regular order, in which from 
their nature they would be expected. But that cannot af- 
fect the construction, when the intention is clear: and it 
seems to be so here In the first place, then, the clause in 
the latter part of the will expressly gives to Mrs. Galioway 
an estate for life in one third pait of Bagle Falls immediate. 
ly and absolutely. In that part of the land, therefore, the 
daughter Mary could have no seisin during her coverture, 
and her surviving husband is not entitled as tenant by the 
curtesy. The report was theretore erroneous in taking the 
value of the reversion in the 425 acres, allotted to Mrs. 
Galloway, into the estimate of the fand, in which he caleu- 
Jnted the proportion thereof, to which Mrs. Williams would 
be entitled asthe present value of his life estate. But in 
all other respects the Court considers the report to be fopn- 

















DECEMBER TERM, 1851. 181 


Carter v. Williams. 








ded on a correct basis: and hold Mrs. Williams to be en- 
titled to be tenant by the curtesy in all the real estate ex- 
cept the 425 acres. As toall the land, except the Eagle 
Falls, there is no question made. Besides the one third 
given absolutely to the wife for lite, the testator begins his 
will by giving her the whole of Eagle Falls, for the main- 
tenance of herself and the children, during her widowhood 
or the minority of his only son: and the necessary con- 
struction of that is, that'she is to have until one of those 
events, which shall soonest happen. The interest could 
not extend beyond her widowhood, though she might mar- 
ry before her son arrived at2l. So, it could not go beyond 
the son’s full age, though she might be then unmarried.— 
Therefore, at most, she had an estate which could only last 
during the term of the son’s minority—that is, a term for 
years. It is like the common case of limiting a term to one 
gor 100 years, if he live so long, in which case, though he 
have the term for life, he is yet but a termor. 

But it is argued that in the gift of Eagle Falls to the chil. 
dren, themselves, in the subsequent clause, there is, by im. 
plication, an enlargement of the estate of the wife in the 
whole tract tor her life. ‘The words are: “I give to my 
three children all my tract of land, called Eagle Falls—one- 
third part of which is hereafier devised to my wite during 
her life—to them and their heirs, to be equally divided: 
the two-thirds of which is to be taken possession of imme- 
diately upon the marriage of my wife and the other third 
at her death.” The argument is, that the children are not 
to take, at all events, any part of Eagle Falls until the wife 
shall marry ; and that, although by the express gift of the 
whole to her, in the first clause of the will, she did not get - 
an estate durante viduitate absolutely, but only during the: 
continuing of her widowhood, and of her son’s minority, 
yet in this latter clause, the children are to take only on 
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her marriage, and not on the arrival at full age of the son ; 
and, therelore, that the estate is not given to them for the 
period between the full age of the son and the marriage of 
the mother, (which has not happened) but, by implication, 
vested in her. But the Court cannot adopt that contstruc- 
tion. It is true, that a devise to the heir after the death or 
marriage of the widow, by itself, raises, by necessary im- 
plication, an estate in the widow during life or widowhood. 
The reason is, that it is absurd, under such a disposition, 
that the heir should take while the widow lives or is single, 
as the heir must do unless the widow take. But that im- 
plication is open to being rebutted upon a plain intent ; and 
here a similar absurdity wou!d result from allowing such 
an implication in favor of the widow. For, by one clause 
of the will, he gives her the whole tract expressly during 
her widowhood, or the nonage of his son, and by another 
clause, upon the happening of either of those events, he ex- 
pressly gives her one third of the tract absolutely for her 
life ; which certainly excludes the least supposition, that 
after the coming of age of the son, she could still keep the 
whole during her widowhood. Although in the clause 
containing the particular gift of Eagle Falls to his children, 
the testator does not say they shall have the two thirds in 
possession upon the full age of the sgn, as well as npon the 
sooner marriage of his wife, yet this was unquestionably 
the intention, as gathered from the other dispositicns in fa- 
vor of the wife. That construction is fortified by the scope 
of the will in other respects, seeing that upon the coming 
of age of the son, at farthest, the negroes were to be taken 
from the plantation and divided, thus leaving a very inad- 
equate force for its cultivation. Upon the whole, therefore, 
the Court is of opinion, that there was a seisin of Mrs, 
Williams in her share of all the lands except the third 
given'to her mother for life, and that her husband is tenant. 
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by the curtesy thereof. As the reversion in that one third, 
however, was sold with the other lands for the whole sum 
of $10,001, a value must be set on it, and deducted from the 
whole price, and Mrs. Williams must be declared to be en- 
titled to be tenant by the curtesy in the remaining fund. 
To that extent the decree must be reversed with costs, and 
certified to the Court of Equity. 

As there is no other period designated in the last clause 
of the will, either expressly or by implication, for the death 
of a child or children, upon which the survivors are to take 
the share of one dying, it is, of course, that the death of the 
testator is the era, as the only alternative to an indefinite 
period, which 1s always to be avoided, if possible, especial- 
ly as it would leave the issue of a dying child without any 
provision; Coz v Hogg, 2 Dev. Fq.121. Of course, then, 
that limitation over never took effect. 


Per Curram, Declared accordingly. 


MICHAEL TILGHMAN Aopm'r, &c. ve. KINION T. WEST & AL. 


Where the real owners were present at a sale of slaves, sold as the property 
of another, but were ignorant of their title, they are not chargeable with 
fraud in not forbidding the sale, and will not be enjoined from asserting at 
law their title, of which they were subsequen'ly informed, 

Fraud cannot exist, as a matter of fact, where the intent to deceive does not 
exist, for it 1s emphatically the action of the mind, which gives it existence. 


Appeal from an interlocutory decree, dissolving an in- 
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junction, made at the Fall Term, 1851, of Lenoir Court of 
Equity, his Honor Judge Dick presiding. 

The facts relied upon in this case, are the same as those 
in the case at law between the same parties, reported 9 


Ired, 163. 


J. W. Bryan for the plainti®. 
J. H. Bryan, for the defendant. 


Nasa, J. At the December Term, 1S4S, the case of West 
v Tilghman was decided, 9 Ire. Rep. 163. That was an 
action at law, brought to recover the boy Reuben, and un- 
der the same state of facts as exist here. ‘The Court then 
decided, that the legal title to the negro was not lost by the 
plaintiff’s being present at the sale, and not forbiddiug it. 
Upon the grantirg of the venire de novo, in that ease, the 
then defendant, Tilghman, filed this bill for an injunction, 
to restrain the plaintiffs at law from proceeding in their 
action. ‘The injunction was granted ; and, upon the com- 
ing in of the answers, on argument, it was dissolved and 
an appeal taken to this Court. The facts, upon which the 
plaintiff rests his claim to the relief he asks, are, that the 
defendants were present, both at the hiring the slaves, Reu- 
ben and Sylva, and also at the sale of them ; and they fraud- 
ulently concealed their title. This fraudulent concealment 
is the gravamen of the plaintiff’s complaint. The title to 
the slaves was in the present defendants, at the time of the 
sale, by virtue of the right of their wives; but they both 
positively deny, that they had any knowledge of the fact 
atthe time. And the plaintiff has entirely failed to sus- 
tain the allegationof fraud. The silence of the defendants, 
at the time of the sale, is fully explained by their ignorance 
of the fact of title. Frand cannot exist, as a matter of fact, 
where the intent to deceive does not exist: for it is emphat- 
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ically the action of the mind which gives it existence. But 
the absence of all fraudulent intention is incontrovertibly 
shown by the fact, that Kilpatrick, one of the defendants, 
purchased Sylva, one of the slaves, 

The case is not before us on the hearing, but on the in- 
terlocutory order dissolving the injunctfon. We see no er- 
rorin the decision of his Honor below. 

This opinion will be certfiied to the Court of Equity for 
Lenoir County. 


Per Curtam. Ordered to be certified accordingly. 


JAMES SMITII AND AL. v.2 JAMES C. TURRENTINE AND AL, 


If a deed of trust provides for the payment ef ene creditor, in the first place, 
and then provides for the payment of other creditors as a second class, the 
firat creditor may call on the trustee for an account and for payment, te 
the extent of the trust fund, without making the creditors of the second 
eluss parties. 

But when the deed provides, that any payment, made by the bargainor, is to 
be credited, in extinguishment of the debt, on which it is paid, the credit 
ors of the second class are interested in the amount of such payment, and 
are, therefore, necessary parties, in order that they may be bound, and the 
trustees protected. 

Where an objection, for the want of parties, is taken in the Supreme Court 
for the first time, it 1s almost “a matter of course,” to remand the case at 
the costs of the plaintiff. But where the defendant is a trustee, answers 
fully, states the conflictiog claims of the plaintiffs and others to the trust 
fund, aud asks that, for his protection, these others may be made parties, 
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but the plaintiffs urge the case to a hearing, without making such partes, 
this Court will not remand for that purpose. 
Creditors, secured by a deed of trust, accepted by the trustee, may require, 
the execution of the trusts, though not privy to the execution of the deed. 
The case of Ingram vy Kir!patrick, 6 lire, Eq. 463, cited aud approved. 


Cause removed from the Court of Equity of Orange 
County, at the Fall Term, 1851. 


Haughton, for the plaintiff. 
W. H. Haywood, for the defendant. 


Pearson, J. James Smith, one of the plaintiffs, being 
indebted to Turner, one of the defendants, and being under 
obligation to save him harmless as his surety to sundry 
persons for a large amount, and being also indebted to di- 
vers other persons, in January, 1846, executed to Turren- 
tine, the other defendant, a deed in trust, conveying and 
assigning to him eighteen quarter sections of land in the 
State of Illinois, and sundry evidences of debts, in trust, 
first, to pay to said Turner, out of the proceeds of the sale 
of the land and out of the money to be collected upon the 
evidences of debt, all of his debt against the said James 
Smith, and to indemnify him against ail of his liabilities as 
the surety of said James Smith ; and in the second place, 
to apply the surplus, if any, to the pavment of the debts 
due to the other persons named in the deed. The deed 
further provided, and contains this clause: ** Any and all 
suins of money that the said James Smith shall pay to any 
one of the persons herein secured shall be duly credited on 
the respective claims of the parties herein secured and 
shall be credited on first sums secured to each one, and 
not to the last and general ciass.” This deed was signed 
and sealed by the plaintiff, James Smith, and the defendant, 
Turrentine. Afterwards, the defendant, Turner, brought 
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suit for the debt due him, recovered judgment, and caused 
execution to be issued and levied upon several tracts of 
land and other property, as the property of James Smith, 
and, at the sale by the sheriff, became the purchaser for 
very low prices, the sale being forbid by the plaintiffs. 
The defendant, Turner, then instituted suits to recover 
several portions of the property thus purchased by him, 
which was in possession of and claimed by the other plain- 
tiffs. Whereupon, in March, 1847, the defendant, Turner, 
and all of the plaintiffs, made a compromise and executed a 
covenant, by which Turner agreed to convey (without 
warranty of title) the land on Price’s Creek, which he had 
bought as the property of James Smith, to the plaintiff, 
Mary Smith, in fee, and to convey in fee to the plaintiffs, 
Francis and Sidney Smith, or to either, with the consent 
of the other, all of the other property which he had pure 
chased as belonging to the plaiotiff, James Smith, and fur- 
ther to assign and release to them, or to either, with the 
consent of the other, all of his claim and interest, under the 
deed in trust, executed by James Smith to the defendant, 
Turrentine. In consideration whereof, the plaintifis, James 
Smith, Sidney, Francis, and Mary Smith, agreed to pay to 
Turner the amount then due to him by James Smith, and 
to indemnify him against all such amounts as he was bound 
for, as the surety of James Smith; and in order to secure 
the due performance of this covenant, it was agreed, that 
one or the other of the said James, Sidney, Francis, or 
Mary Smith, should execute to Turner a note with appro- 
ved security, within three months after the execution of 
said covenant. The note with approved security was not 
executed by the plaintifis or any one of them in pursuance 
of the covenant; and thereupon, Turner recovered, in an 
action on the covenant, a large sum to the amount of the 
debt due him by, and his liabilities for, the plaintiff, James 
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Smith, which sum was paid to him by the plaintiffs or some 
of them. 

In April, 1849, the defendant, Turrentine, at the instance 
of the plaintiffs, sold the eighteen quarter sections of land, 
and the plaintiffs, Francis and Sidney, became the purcha- 
sers at the aggregate sum of $1000, for which they execu- 
ted their note with surety, payable to said Turrentine. 
The amount due upon the debts set out in the deed in trust 
has also been collected, with the exception of a note on 
Francis Smith, which the plaintiffs aver was inserted in the 
deed by inadvertence. The proceeds of the trust fund are 
less than the amount paid to Turner upon his judgment. __ 

The plaintiffs allege, that the defendant, Turner, has not 
performed the stipulations on his part, contrined in the cov- 
enant of compromise, and, in the words of the bill, “ In- 
deed the only portivn of performance on his part, consists 
in dismissing the suits pending at the time of the adjust- 
ment, and in executing an informal assignment to one Doc. 
tor Francis Smith, of his claim against James Smith, by 
reason of money paid as his surety, &c., and a judgment 
in his favor against the administrator of Thomas Faddis.” 
The plaintiffs insist, that they are entitled to a specific per- 
formance of the covenant on the part of ‘Turner; and pray 
that he may be decreed to execute deeds, according to his 
covenant to the plaintiffs, Mary, Francis and Sidney. The 
plaintiffs, Mary, Francis and Sidney, further allege, that 
they have satisfied the judgment recovered by Turner up- 
on the covenant of compromise ; and they insist, that they 
have an equity to be substituted to the rights of Turner, un- 
der the deed of trust ; and pray, that Turrentine be decreed 
to account for the trust fund, and to pay the whole of it, 
includiag the note of $1,000, over to them, inasmuch as 
the amount paid to Turner exceeds the said fund. The 
plaintiff, James Smith, does not pray for any relief. 
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The defendant, Turner, alleges, that he has performed 
the covenant of compromise, by dismissing the suits’ which 
were pending, in his name, for the property purchased by 
him, and by executing deeds for the property, and for his 
interest under the deed of trust; and if the deeds already 
executed are not sufficient, he submits now to execute such 
as may be approved of by the Court; and avers, that he 
has, at all times, been ready and willing to do so.—Copies 
of these deeds are filed as exhibits — They refer to the 
covenant of compromise, aud acknowledge as a considera- 
tion, the due performance of said covenant on the part of 
the plaintiffs. 

The defendant, Turrentine, alleges, that he has, at all 
times, been ready to account and to pay over the trust fund 
to the parties entitled to it; but he avers, that he has been 
notified by the defendant, Turner, as the agent of one 
Wood, who is a creditor secured in the second class, that 
Wood, and, as he is informed by ‘Turner, the other credit- 
ors in that class, insist, that the debt of Turner was paid by 
the plaintiff, James Smith, and not by the other plaintiffs, 
Mary, Francis and Sidney Smith: and that, by the terms 
of the deed in trust, this payment by the plaintiff, James 
Smith, of the debt due to ‘Turner, has the effect of extin- 
guishing that debt, so as ito inure to their benefit, and enti- 
tle them to the whole of the trust fund. He further avers, 
that in support of the allegation, that the debt to Turner 
was, in fact, paid by James Smith, the said ‘Turner exhib- 
ited to him copies of the judgments taken by the plain- 
tiffs, Mary, Francis and Siduey, respectively, against James 
Smith, for the sum of $2500 each, upon notes executed to 
them by James Smith, which notes express upon their face 
the fact, that the said Mary, Francis, and Sidney, respect- 
ively, had advanced in cash, for James Smith, the sum of 
$2,500 to Josiah Turner; copies of these judgmentsand notes 

O4E 








SUPREME COURT. 





Smith v. Turrentine. 





are annexed as part of the answer. The defendant insists, 
that he ought not to be required to take upon himself the 
responsibility of deciding, whether the payment to Turner 
was made by the plaintiff, James Smith, or by the other 
plaintiffs ; and he insists, that to relieve him from this re- 
sponsibility, the creditors of the second class ought to be 
made parties, so as to be bound by the decree. 

As to the defendant, Turner, the bill must be dismissed 
with costs. He avers, that he has performed his part of the 
covenant, and exhibits copies of the deeds executed by him. 
The plaintiffs have taken no exception to them, and they 
are in conformity with the stipulations of his covenant. 

The objection, for the want of parties, taken by the de- 
fendant, Turrentine, is well founded. If a deed of trust 
provides for the payment of one creditor in the first place, 
and then provides for the payment of other creditors as a 
second class, there can be no doubt, that the first creditor 
may call on the trustee for an account and for payment, to 
the extent of the trust fund, without making the creditors 
of the second class parties ; for there is no question, in re- 
spect to which they are directly concerned, except the 
amount of the debt of the first creditor, and as to that, the 
‘trustee can protect their rights. But the clause, in the 
deed of trust above recited, by which any payment made 
by James Smith, is to be credited in extinguishment of the 
debt, upon which it is paid, presents a question entirely 
different. The mere suggestion of the fact, that the credit- 
ors in the second class insist, that the debt of Turner was 
paid by James Smith, and not by the other plaintiffs, shows 
at once, that the question, by whom was Turner paid? is 
one in which they are directly concerned, and as to which 
this Court should make no declaration, without giving them 
an opportunity of being heard, so as to bind them and pro- 
tect the trustee. But, when this suggestion is supported 
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by the exhibit of the judgments rendered upon the notes 
for $2500 each, executed by James Smith to the other 
plaintiffs respectively, the consideration of which is for 
cash advanced by them to enable him to pay the debt of 
Turner, the bare statement, without argument or authority, 
proves that the creditors of the second class are necessary 
parties, and ought to be heard. It was contended by Mr. 
Haughton, that as the creditors of the second class were 
not parties to the deed of trust, and had no privity or con- 
nection with its execution, they acquired no right under its 
and for that reason, were not necessary parties. This 
question is fully discussed and settled by the case of In- 
gram v. Kirkpatrick, 6 Ired. Eq. 463. 

The day after the case was argued, and left with the 
Court, Mr. Haughton moved, that if the Court should decide 
that the creditors of the second class were necessary par- 
ties, the plaintiffs should have permission to remand the case ~ 
for the purpose of obtaining leave to amend in the Court be- 
low, by making parties. When the objection for the want 
of parties is taken in this Court, for the first time, it is al-. 
most “a matter of course” to remand the case, at the costs 
of the plaintiffs. But in the present case, the defendant, 
without attempting to evade an answer by a plea for the 
want of parties, has answered fully, submitting to account 
with the party entitled to the trust fund. In his answer, 
he sets out clearly the difficulty in whica he is likely to be 
involved, by the conflicting pretensions of the plaintiffs, 
who claim tobe substituted to the rights of Turner, and 
the pretensions of the creditors of the second class, and he 
asks, most reasonably, as we think, not to be required to 
take the side of either, but to be protected, by having the 
creditors of the second class made parties, so as to. bind 
them by the decree. The plaintiffs reject this reasonable 
request, and urge the case to a hearing : thus showing eith- 
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er that they care not for the protection of the defendant, 
who is a mere stake-holder, or are unwilling to meet the 
creditors of the second class upon the issue, who paid the 
debt of Turner ? 

Under these circumstances, we are forced, according to 
the course of this Court, to refuse the motion to remand. 
The bill must be dismissed as to the defendant Turrentine, 
for want of parties, with costs. 


Per Curiam. Decree accordingly. 


RICHARD MOORE rs. HENRY W. IVEY §& AL. 


What facts are sufficient to show, that a deed, absolute on its face, was in- 
tended as a mere security for money. 

Where a bill is filed for the purpose of having a deed, absolute on its face, 
declared merely a security, and the answer denies directly an agreement 
for redemption, and avers positively a purchase, such a deed and answer 
constitute a defence, not, indeed, conclusive under all circumstances, but, 
at the least, not to be repelled, but by the clearest and most — proofs 
from facts and circumstances. 

The cases of Blackwell v Overby, 6 re. Eq. 33, and Kemp v Earps, 7 Ire. 
Eq. 167, cited and approved. 


Cause removed from the Court of Equity of Northamp- 
ton County, at the Fall Term, 1851. 
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Smith, for the plaintiff. 
Bragg and Barnes, for the defendants. 


Rurrin, C. J. The bill states, that the plaintiff was in- 
debted to one Stancell, in the sum of $50,69 on a Justice's 
judgment, rendered April Ist, 1843, and that execution im* 
mediately issued, and the constable seized a negro girl? 
Irena; That the plaintiff was also indebted to Henry De- 
berry in a further sum, which made, with the former debt, 
interest and costs, the sum of $80,21, on the 10th of April, 
1843; That the plaintiff was unable to pay the judgment 
without having his slave sacrificed at execution sale, and, 
to avoid that, he applied to Deberry to lend him money to 
pay the constable, and Deberry agreed to take up the exe- 
cution, if the plaintiff would convey the slave to him to 
secure that sum, and also the debt he then owed Deberry ; 
and that it was finally agreed between them, that, in order 
to secure those sums to Deberry, and also to raise them in 
convenient time, and without a sacrifice, the plaintiff should 
place the slave in the possession of Deberry, with authori- - 
ty to sell her as soon as he could Jo so advantageously : 
That Deberry was a competent man of business, in good 
circumstances, and that the plaintiff had great confidence 
in his integrity and disposition to deal fairly with him; 
That Deberry advanced the money, and prepared a bill of 
sale for the girl, which was absolute on its face, and was 
recommended by him, because it would enable him the 
more easily to make a private sale of the girl, and convey 
her; And that the plainti!?, from confidence in Deberry, 
and ignorant of the effect of such instruments, executed 
the bill of sale on the 10th of April, 1843, and Deberry 
promised that he would sei! the girl as soon as he could, 
for a fair price, and after satisfying his debt, pay the sur- 
plus to the plaintiff, or would allow him to redeem, if he 
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could, before such sale. The bill avers, that the deed was 
intended by both parties as a security, merely, for the debt 
of $80,21, and interest thereon, and that it was made in 
that form, and the girl taken into Deberry’s possession, for 
the reason that Deberry would thereby be better able to 
make sale of her. It states further, that the girl was 8 or 
10 years old, and that the plaintiff was offered tor her con- 
siderably more than $80,21 and refused it, and that she 
was worth $200, or upwards; That the plaintiff subse. 
quently gave an order on Deberry for money on account 
of the girl, which he declined advancing, because he had 
not made sale of her; and that about a year afterwards; 
Deberry, wishing to keep the girl as his own absolute pro- 
perty, instead of selling her, called on two persons to set 
a value on her, as a price to be allowed by him to the plain- 
tiff for her, and they fixed the value then at $250, which 
he said he was willing to give, but that he died soon after- 
wards, without anything further having been done. He 
left a will, and his executor divided his slaves among his 
children, and this girl was included in the division. The 
bill was filed in May, 1847, against the executor and lega- 
tees, and prays for an account and redemption. 

The executor answers, that he has no knowledge on the 
subject, except that he found the bill of sale among the tes- 
tator’s papers, and the slave among his negroes at his death, 
in October, 1844. He admits that the plaintiff claimed 
from him an allowance of the excess in value above the 
consideration of $80,21, mentioned in the bill of sale, and 
stated the ground of the demand as set forth in the bill, 
and that he declined making any, because the deed was 
absolute, and he had no personal knowledge of the matter. 
He states, that two years having elapsed from his adminis- 
tration, he distributed the property among the testator’s 
nine legatees in December, 1846, and that this slave fell 
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into the lot of six infant children, valued at $1400, and 
was delivered to their mother and guardian, who duly gave 
a refunding bond. 

The answer of the children states, that they have no 
knowledge of their own of the terms oa which their father 
got the slave from the plaintiff, and therefore, they can nei- 
ther admit nor deny the allegations in the bill. It further 
states, that in their father’s last illness, he sent for the 
plaintiff, and he came and staid all night, and that they 
believe the plaintiff then received full compensation for 
the slave ; for, although they had been unable to find among 
their father’s papers any memorandum of a settlement, as 
they had hoped to do, yet, they say, that when the plaintiff 
went away, their father said, “thank God, I am clear of 
Richard Moore,’—the plaintiff. 

The evidence is that Deberry was in easy circumstan- 
ces, and that Moore owned a negro woman and her chil- 
dren, who were the girl Irene, and two or three other small 
ones ; that he was indebted to Deberry in a bond for $200, 
given in March, 1839, and payable one day after date ; 
That, on the Ist of April, 1843, Deberry, who was a ma- 
gistrate, gave the judgment for Stancell, and issued the 
execution, and the constable, one Long, seized the girl and 
carried her to his house; That a credit for $224,65 is en- 
tered, in the hand-writing of Deberry, as of the 5th of April, 
1843, on Moore’s bond to Deberry, but how the payment 
was made, does not appear—and that the bond has the 
word, “ Paid,” written across the face, but without any ex- 
planation as to the time it was written or by whom, or how 
the payment was made. The bill of sale is dated the 10th 
of April, 1843, and purports to have been attested by one 
Lemuel Deberry, but has never been proved nor registered. 
That person is examined as a witness for the defendants, 
and he states, that Moore came to Deberry’s and offered 
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to sell the girl to Deberry, and the latter refused to buy, 
but proposed to lend Moore the money to pay the execu- 
tion Long had, and release the negro, if Moore would give 
a deed of trust for her to secure the same, and also what 
was then due to Deberry, and that Moore refused to give 
a deed of trust; and that the next day the witness, Moore, 
and Deberry, went to Long’s, and Moore got the girl and 
delivered her to Deberry ; and that Debérry told the wit- 
ness he had purchased the girl, and paid $180 for her. Long 
deposes that, while he had the said girl, he offered the plaintiff 
$100 for her, and that another man offered him $150 for her, 
which he refused; and that Deberry paid him for Moore 
about $54, in discharge of the execution, Another witness 
deposes that Moore, being unwell, and not able to go to 
June Court, 1843, gave an order on Deberry to pay a sum 
of money to a man at Court, and that, upon its being made 
known to Deberry, he asked why Moore did not come him- 
self, and, when informed of the cause, he suid he coul not pay 
any money then, as he had not soid the little negro yet, 
but was waiting to get a higher price, as he thought she 
was worth considerably more than Moore had authorised 
him to take for her. And another witness states, that in 
the last of the year 1843, as he thinks, Deberry called on 
him and another neighbor, as judges of the value of ne- 
groes, to set a value on the girl Irena, stating to them as 
the reason, that he had advanced about $80 for Moore, and 
taken a firm bill of sale, to secure the money, with the un- 
derstanding between them, that he should sell the girl and 
pay himself the debt of $80, and pay the residue of the 
price to Moore ; but that his wife was so well pleased with 
the girl, that he had concluded to have her valued and of- 
fer Moore the excess of the value, and keep the girl for 
himself: and that those two persons examined the girl, and 
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valued her at $250, and Deberry seemed to be satisfied 
therewith. 

The principle, on which deeds, absulute on their face, 
are sometimes held to be but securities, has so often been 
the subject of discussion in the Court, that it is unneces- 
sary to go over the reasoning again. The grounds, on 
which it rests, are summed up in the late case of Black- 
well y Overby, 6 Ire. Eq. 38, as accurately, perhaps, as it 
is in the power of the Court to do it; and in that case and 
the still more recent one of Kemp v Earp, 7 Ire. Eq 167, 
it was acted on by relieving against such deeds. The case 
under consideration presents, as it seems to the Court, facts 
and circumstances dehors, which leave no doubt, that this 
instrument, as far as the interest of the apparent vendee 
was involved, was originally intended as a security merely 
for the sum mentioned in it, as the consideration; and that 
the possession of the slave was delivered to Mr. Deberry, 
and the deed put into the form of an absvulute conveyance, 
for the purpose, simply, of vesting in him such a formal 
title as would enable him the more conveniently to make 
an advantageous private sale and conveyance of the slave, 
without calling on Moore to join in it. There is the fact, 
generally considered the most material, of great disparity 
between the real value and the alleged price. That has 
great additional weight imparted to it by the further fact, 
that the plaintiff had actually refused nearly double the 
sum, as the price of the girl, for which, it is supposed, he 
sold her absulutely to Deberry within a week afterwards. 
Then comes the additional circumstance, that within three 
months after the supposed sale the plaintiff asserted an in- 
terest in the negro, and Deberry distinctly recognised it. 
And this is of the more consequence, since it shows how 
far, in Mr. Deberry’s opinion, the sum of $80 21 was be- 
low the value of the slave: for there can be little question, 
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that, if Moore had any interest and fixed on any price at 
all, to be asked for the negro, it must have exceeded the 
sum of $150 which he had just refused, and yet, Deberry 
thought she was worth considerably more than the plain- 
tiff said he was willing to take. That circumstance ren- 
ders more impressive by the fact-e the subsequent appraise- 
ment by two judges ot the value of the slave which Deberry 
procured to be made, and the reasons assigned for it: 
which go far to corroborate the force of the other facts in 
their tendency to establish the real purpose of the bill of 
sale. Against all these facts the only thing offered is the 
‘testimony of the subscribing witness, that Deberry told him 
‘that he purchased the negro at the price of $180. He does 
not state the period of this declaration. But it must have 
‘been alter the giving of the bill of sale, as it is hardly pos- 
sible that he should have inserted in it, as the consideration, 
a sum less by $100 than the true one. If that be so, it 
‘confirms, instead of weakening, the conviction, that the 
transaction was not a purchase—at all events, not at the 
beginning. Ifit was then a security merely, it is incum- 
bent on the defendant to show when and how it changed 
its character and became a purchase. That considera- 
tion brings the answer, next, under notice. It is always a 
very material thing in such cases, when an absolute deed 
is sustained by an auswer of the person, who tvok it, which 
denies directly au agreement for redemption and avers 
positively a purchase. Such a deed and auswer constitute 
a defence, not, indeed, conclusive under all circumstances, 
but, at the Jeast, not to be repelled, but by the clearest and 
most cogent proofs from facts and circumstances. But 
there is not such an answer here, but one, rather, admit- 
ting the plaintiff’s interes:. The party, himself, being dead 
an answer precisely denying the fact was not to be expect- 
ed from his executor and legatees. Being without person- 
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al knowledge of the transaction, they cannot undertake to 
deny the allegations of the bill, even though they be false. 
If, therefore, the answer here had said simply, that 
the defendants had no knowledge on the subject, per- 
haps no animadversion could have been made on it : though 
certainly, an answer denying “knowledge” is less satisfacto- 
ry in such cases than the fairer statement, that the defend- 
ants had neither knowledge of their own, nor any infor- 
mation from the testator, nor belief, that the deed was not 
intended as a security, but as an absolute conveyance. 
But, while the answer denies any personal knowledge of 
the terms on which the testator got the slave, it proceeds 
to state another transaction between the same parties, as 
understood by them, and relies on it as a bar to the bill, 
which in reality implies, that the plaintiff's claim was once, 
at least, well founded. For it states, that shortly before 
the testator’s death, he and the plaintiff had a settlement, 
as the family understood, and that the defendants believe 
the plaintiff then received full compensation for the slave, 
although the testator did not say so directly, and although 
they are unable to produce any writing to that effect, or 
otherwise establish it. The fair inference from that state- 
ment is, that the testator’s fainily had, at some time, under- 
stood from him, that the slave was not absolutely his, but 
that she was to be sold for the benefit of the plaintiff after 
paying his debt. This inference is the stronger, as the bill 
charges in detail the great inadequacy of $80.21, as a price, 
the agreement that the girl should be seld, the wish of the 
testator to keep her to gratify his wife, aud the valuation 
made at the house of the testator, and the answer takes no 
notice of any of these allegations, though some of the facts 
must have been in the personal knowledge of the defend- 
ants, and almost certainly the subjects of conversation in 
the family. ‘The answer, therefore, is not such an one as 
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aids the argument derived from the form of the bill of sale; 
but, on the contrary, it decidedly sustains the statements 
and proofs made by the plaintiff. No stress is laid on the 
circumstance, that the word “ Paid” is written through the 
plaintiff's bond to Deberry—on which, after deducting the 
payment of $224,65, there was due a sum, which, with the 
money paid to Long, made about $80. No stress is laid 
on it, because it does not appear, which party put it in as 
proof. If the plaintiff did so, it would not be material, as 
it would stand like the money paid to the Constable—se- 
cured merely by the bill of sale. But if it came from the 
other side, it would strongly sustain the plaintiff, as tending 
to show it was not paid by the sale of the negro, but only 
secured. The plaintiff’s case is, however, sufficiently sus- 
tained by the other facts; which seem to the Court to be 
absolutely incompatible with the notion of an absolute sale. 
It must be declared, therefore, that the deed was intended 
but as security, and that the plaintiff is entitled to redeem, 
and the usual enquiries ordered. 


Per Curram. Decree accordingly. 
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ELANOR LYON vs. JOSEPH LYON. 


The gencral rule is, that, that an administrator cannot purchase at his own 
sale, but this rule does not apply, when he fairly bids, with the privity and 
consent of the next of kip, having a full knowledge of the condition of 
the estate and the value of the property. 

A widow cannot claim her year’s allowance ina Court of Equity. Itisa 
legal mglt and must be prosecuted in a legal Court, as prescribed by the 
Statute. 

The neglect to prosecute a legal claim within the proper time, though arising 
from mistake, amounts to laches, and the party must abide the consequen- 
ces, unless the other party either agreed not to take advantage of the de- 
lay, or contributed to bring about the de!sy. 

Where an administrator has advanced to the widow a sum in part of her 
year’s allowance, and, in consequence of a mutual mistake as to the law, 
the allowance is not afterwards directed by the Court, he cannot charge 
her with the sum so paid, in accounting with her for her distributive share. 


Cause removed from the Court of Equity of Bladen 
County, at the Fall Term, 1851. 


Strange, tor the plaintiff. 
W. Winslow, for the defendart. 


Rurrin, C. J. Robert Lyon, of Bladen, died intestate in 
October, 1841, leaving the plaintiff, his widow, and the de- 
fendant, his only child, the issue of a former marriage.— 
With the consent of the widow, the defendant took admin- 
istration of the estate at the next term of the County 
Court, which was held in November, 1841. The intestate 
left some slaves, and also other personal eilzcts and debts, 
to the value, probably, of about five or six hundred dollars. 
In December, 1841, the perishable articles were offered for 
sale by the defendant, at about half the value, or less—the 
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sales amounting to $258 15, and the purchases for the de- 
fendant being more than twice as much as those for the 
plaintiff. At February Term, 1822, the widow filed her 
petitions for a year’s allowance, and for her dower, and in 
each an order was made according to the prayer, with the 
privity of the defendant, and between that and the next 
term, the dower was laid off, and the parties divided the 
slaves between them, and also the sum of $225 08 was as- 
sessed for the year’s allowance, and the report returned to 
May Term, 1842. At November ‘T'erm following, the de- 
fendant moved the Court to set aside the report and also 
discharge the order appointing commissioners to lay it off, 
upon the ground, that the application should have been 
made at November Term, 1841, when administration was 
granted, and the Court had no power to order an allowance 
afterwards: and the Court, accordingly, allowed the defen- 
dant’s motion. 

The bill was filed in April, 1843, by the widow, to have 
the benefit of the year’s provision assessed tor her, and also 
for an account of the personal estate and payment of her 
share. It states, that upon the death of the intestate, the 
plaintiff and defendant came to an agreement, that she 
should relinquish her right of administration in favor of the 
defendant, and that in consideration thereof, she need not 
apply at the first term for her year’s provision, but might 
do so at the succeeding February Term, 1842, as she af- 
terwards did. It further states, that the allotment of dow- 
er and division of the slaves were not satisfactory to her, 
and that she so informed the defendant at the May Term, 
1842, and that the defendant then agreed with her, that, if 
she would abide by the same, he would, on his part, acqui- 
esce in the year’s provision assessed for her ; and that, ac- 
cordingly, the plaintiff then accepted her dower and share 
of the slaves, and the defendant allowed the report for the 
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year’s allowance to be confirmed, and subsequently paid to 
the plaintiff a portion thereof. 

The bill further states, that the intestate owed no debts, 
and that, when the sale of the perishable property was 
about coming on, the defendant proposed to the plaintiff, to 
let it proceed for form’s sake, and that, as one or the other 
would need nearly all the articles, the things should be all 
bid in.on their joint account, and afterwards divided be- 
tween them, according to their relative shares of the estate; 
and that the plaintiff, then having full confidence in the de- 
fendant, accepted the proposal, and, accordingly, the pro- 
perty was sold, and the plaintiff purchased to the amount 
of about $30, and the defendant, through ove Barksdale, 
purchased the residue for much less than the value, and 
much less than would have been bid by the persons present, 
if the defendant had not informed the company of the un- 
derstanding between him and the plaintiff, and thereby pre- 
vented competition. 

The bill states, that the defendant afterwards refused to 
make any division of the perishable property, but has taken 
all the purchases made for him, and claims to retain them 
tohis own use at the prices bid by his agent. And the 
prayer is, that the defendant may be compelled to perform 
specifically his several agreements, by paying to the plain- 
tiff the sum assessed for her year’s allowance, and also by 
dividing all the perishable property between them, or by 
accounting for the same in the settlement of the estate, at 
its true value. 

The answer denies any agreement whatever in respect 
of the time of applying for the year’s allowance. It states 
that the defendant knew the plaintiff was entitled to such 
an allowance, and did not know that her application ought 
to be made at the term of granting administration; and 
’ that under those impressions, after he 2dministered, he made 
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advances of provisions and other necessaries to the value 
of $111,42, which the plaintiff promised to allow as a cred- 
it in part of the sum of $225,083, assessed as the allowance; 
and that on that understanding he did not object to the 
amount of the allowance, but afterwards made a further 
payment thereon of $89 in cash. The answer further 
states, that the defendant subsequently proposed to the 
plaintiff to come to a settlement for the allowance and to 
pay her the balance, and that then the plaintiff refused to 
allow a credit for any part of the sum of $111,42 for ad- 
vances prior to the allowance, but demands the whole as- 
sessment, deducting only the $80 paid after the judgment ; 
and, thereupon, he applied to Counsel for advice, how he 
might have the benefit of the advances made by him in 
anticipation of the allotment of the year’s provision, and 
was informed that the order for it was illegal and void, be- 
cause the application of the plaintiff was not made in due 
time, and on that gound the allowance was at his instance 
set aside. ‘The answer denies that the defexdant ever 
consented to waive any legal right in respect to the year’s 
allowance, or had any understanding with the plaintiff that 
he would acquiesce in any irregular proceeding, or in any 
wise induced the plaintiff to delay her application to the 
County Court therefor. 

The answer further denies, that ‘there was any agree- 
ment between the parties, that all or any of the articles 
should be bid in, on the joiat account of the plaintiff and 
defendant, or that the same should be divided betweea them 
in any proportions whatever. Ona the contrary, it states, 
that the estate was but little indebted, and, as the parties 
were the only persons interested, and considered that all 
the articles would be useful to the one or the other, they 
came to an agreement, that each of them should select such 
articles as he or she desired to have, and appoint an agent 
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to purchase what they respectively wanted; and that, ac- 
cordingly, the plaintiff! employed James Bryan to bid for 
her, and the defendant with her knowledge, emploved 
George F. Barksdale to bid for him: and that Mr. Bryan 
bought for the plaintiff such things as she directed, at very 
low prices, without any interference on the part of the de- 
fendant, and Mr. Barksdale in like manner purchased for 
the defendant, at higher prices than those given by the 
plaintiff» The answer denies that the defendant did any 
thing to prevent others from bidding, or that there was any 
understanding, that he would account with the plaintiff for 
his purchases at any other prices than those bid, or that 
there was any dissatisfaction with the sale on the part of 
the piainuff. 

The answer then states several demands of the defend. 
ant against the intestate, for which he claims to retain out 
-of the assets upon the taking of the accounts, which need 
not be stated in this stage of the proceeding. On the hear- 
ing, the parties prayed a declaration of their rights upon 
several points; the plaintiff, that she was in this Court en- 
titled to the sum which was assessed for her vear’s allow- 
ance, and also that the defendant was chargeable in his 
account with the estate with the fair value of his purchas- 
es at the sale; while the defendant insisted, that he was 
only. chargeable for the prices bid at the sale, and also that 
in taking the account between the plaintiff aud himself in 
respect of her distributive share, he should have credit tor 
the sums advanced or paid to the plaintiff on account of 
her right to a year’s allowance. 

The evidence relates only to the value and sales of the 
perishable property, and sustains the answer as to that part 
of the case. The prices were about half the value, and 
each party, with the knowledge of the other, had an agent 
‘who purchased for them respectively, and the plaintiff was 
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entirely willing the defendant should purchase in that way 
and for those prices such things as she did not want for 
| herself, and ip one instance complained of a bidder’s run- 
ning up sowe articles for which the defendant’s. agent was 
bidding. 

Fhe plaintiff has failed to establish an agreement, that 
the defendant’s purchases and hers were on joint account, 
and therefore, the usual account of the defendant’s admin- 
| istration is to be ordered, as of course, and the plaiatiff’s 
share of the surplus ascertained. In the account the Court 

cannot direct the defendant to be charged for his purchases 
more thar the prices bid at the sale. It is generally true, 
) that an administrator cannot buy at his own sale, and pro- 
perty bid off by him remains unchanged. Yet, that does 
not apply, when he fairly bids with the privity and consent 
of the next of kin, having a full knowledge of the condition of 
: the estate and the value of the property. Im this particu- 
lar case the transaction was substaatially a node of digid- 
ing between the next ot kin a small part of the property, 
eonsisting of household stuff, plantation tools, and an in- 
diflerent stock, without any unfairness or inequality not 
| known and intended. There is no reason for disturbing 
such an arrangement, which would not likewise invalidate 
every voluvtary partition of specific property between next 

_ fk kim, if one of them happen to be administrator. 

With. respeet to the year's allowance, the Court holds 
also, that the pleintif has not entitled herself to any relief. 
}t is to be taken here, that the report of the freeholders and 
the order for the allowance were, in point of law, properly 
sat aside in the Court of law. ‘Then, there can be no re- 
het upon the basis of the original right to an allowance. 
For, that was a legal right, on which the legal remedy 
aught te have. been prosecuted; and, moreover, we know 
that it is. gone at law, because the statute requires the 
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widow to petition at the term in which the administration 
is granted, and she cannot do so afterwards; Gillespie v | 
Hyman, 4 Dev. 119. The bill, therefore, places the equity 
on an agreement of the defendant. that the plaintiff need 
not petition at the first term, but might do so at the suc- 
ceeding term. But there is no proof of such an agreement 
or even of atreaty on the subject. Consequently; that ° 
ground fails. But enough appears in the answer to estab- 
lish the mistake of both the parties as to the plaintiff’s rem- 
edy for her year’s allowance. and to show that they thought 
she might get it by petitioning after the first term. Rut 
a mistake of that kind will not authorise this Court to set 
up again a legal right, which is gone at law by not being 
prosecuted in due time. The neglect to prosecute, though 
arising trom mistake, amounts to laches, and the party 
must abide the consequences, unless the other party either 
agreed not to take advantage of the delay, or contributed 
to bring about the mistake ; and here the defendant denies 
that he did either. 

But, while there can be no decree as for an allowance, 
to the plaintiff, it seems to follow, that the defendant cannot 
in this Court charge the application of the payments made 
by him on account of the year’s allowance. If he can get 
them back at law, equity may say nothing against it. But 
it would be a clear answer to a bill by him, founded on his 
mistake in making the advances and payments, that the 
widow’s legal remedy was also lost metely by a mistake of 
law; and therefore conscience no more forbids her to keep 
what the defendant voluntarily, though under a mistake, 
paid her, than it would compel the defendant to reject the 
money, if the plaintiff were voluntarily to offer it back up- 
on the ground, that he paid it to her under a mistake. 
There is no equity between them, for, if he insists that she 
waived her right by not acting on it in proper time, she 
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may in like manner urge, that, to the extent of his advan- 
ces and payments, he waived the objections given him by 
the law, and the more especially when he deferred his ob- 
jections until she could in no manner proceed anew at law. 
The defendant, therefore, is not entitled to apply any of 
those sums io diminution of the plaintiff’s distributive 
share. 


Per Corram. _ Decree accordingly. 


JONATHAN LOWDER vs. JOHN NODING AND AL. 


When a contract for the sale of land is rescinded, the vendee is entitled to be 
discharged from the payment of the purchase money he had promised, 
and, consequentiy, to bave his bond he bad given to secure it surrendered; 
as the consideration for it had thus failed. For, although the iailure of the 
consideration of a bond is not a discharge of it in law, and canuot be in- 
quired into there ; yet it is otherwise iu equity because, bere, the debt is 
considered to arise out of the origwal contract of purchase, and the bond 
to be only a security for it. 

Where a suit is brought at law against two persons, a finding of the Jury, 
that ove of the defendants is principal, and the other surety, if binding a 
all between the parties, does not in equity estabiish the relation of surety- 
sbip. 


Cause removed from the Court of Equity of Forsythe 
County, at the Spring Term, 1850. 








DECEMBER TERM, 1851. 209 





Lowéer v. Noding. 





No counsel for the plaintiff. 
Morehead, J. H. Bryan and Miller, for the defendants. 


Rurrin, C. J. The case, as found from the pleadings and 
proofs, is this: The Unitas Fratrum of Salem owned ex- 
tensive tracts of land around that place, of which the title 
was in the defendant, Shultz, as a trustee for the sale there- 
of, and it was a rule in the land office, as it was called, that, 
when the purchase money was not paid, the title was re- 
tained as a security for it, and also a bond taken from the 
purchaser and a surety; anda further rule, when there 
were no written articles between the vendor and purchaser, 
if the surety becaine unwilling to stand longer, and the 
principal filed to discharge him by payment, or giving a 
new bond, that the surety should have the right to be sub- 
stituted as purchaser and take the land himself. In August, 
1822, the plaintiff made a verbal contract with Shultz fora 
tract of land containing fifty acres at the price of $287,50, 
and, to secure it, he executed his obligation to Shultz, in 
the sum of $565, with the defendant, Noding, as his surety, 
conditioned for the payinent of $287,50, with interest there- 
on from the date. The plaintiff immediately took posses- 
sion, and occupied until 1827, having made several small 
payments, but not sufficient to extinguish the interest ; and 
he thea became embarrassed, and unable to pay for the 
land; and Noding represented to Shultz the plaintiff’s ina- 
bility to make payment, and claimed his own right to take 
it, saying he would sell it aud raise the money to pay the 
bond, and, without consulting the plaintifl, it was agreed 
between Noding and Shu!tz, that the former should take 
the land as purchaser, instead of Lowder, and either sell it 
and raise the purchase money, or give his bond with a sure- 
ty therefor, ‘This arrangement was soon after communica- 
ted to the plaintiff by Noding, who requested him to sur- 
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render possession to a tenant, to whom Noding let the place 
for the year 1828 ; but Lowder retused at first, unless some 
allowance were made him for improvements. Thereupon, 
Noding applied to Shultz fora written order to Lowder, 
and on the 3d of November, 1827, Shultz wrote to the 
plaintiff, that, as he could not pay for the land, it had been | 
concluded between Shuitz and Noding, that the fatter should 
take the land at the same price, and therefore that the plain- 
tiff must deliver the possession to Noding, and stating that 
Noding was to give a new bond, and that he, Shultz, would 
give up the plaintiff his bond. The latter was delivered to 
Noding, who sent it to Lowder by the man to whom he 
made the lease for 1828, and upon receipt of it, the plaintiff, ' 
in compliance with the direction therein, immediately left 
the premises, and removed a few miles off, and the lessee 
entered, and occupied the next year as tenant of Noding, at 
$12 rent, and in 1829, at $15. In 1828, and several times 
afterwards, in the two succeeding years, the plaintiff ap- 
plied at the land office for his bond, or for a release from his 
liability on it, and was told by Shultz and his clerk and 
general agent, that it could not be delivered up, nor a re- 
lease given then, because that would discharge Noding as’ 
well as the plaintiff, but he was told further, that they con- 
sidered Noding the purchaser of the land, and had done so 
from the time he took it on himself, and they looked to him 
for the payment, and not to Lowder, and only held the 
bond until Noding should give a new one, which he had 
jrequently promised to do. Noding continued to exercise 
varions acts of ownership over the premises up to 1839, 
and in that year he contracted with one Jarvis for the sale 
of the eastern half, at $125, to be paid to Shultz in part of 
Noding’s debt for the purchase money, and gave him a let- 
ter to Shultz, requesting him to receive the money and cre- 
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dit it on the bond, and upon getting it, to convey that past 
to Jarvis, which was accordingly done. 

The answer of Noding states, that he is illiterate, and 
that the contract between Jarvis and himsell was, that the 
former was to take the whole tract and elear him altogether, 
-and that Jarvis wrote and read the order to Shultz falsely ; 
and in that respect, the answer is supported. by a witness 
who was present, and eontradicted by the deposition: of 
Jarvis. In 1845 Shultz endorsed the bond to a new trus- 
tee of the Unitas Fratrum, and an action was brought on 
_ it against both Noding and Lowder, in whieh the plaintiff 
was nonsuited. Upon being served with the writ, Lowder 
called on Shultz and the clerk in the land office, and. com- 
plained of being sued after having been so repeatedly assu- 
red, that he was: not looked to for the debt, and he was told 
immediately by both of them, that the attorney had meha- 
ded him in the writ by mistake, and. that it should be eos- 
rected, as they had never looked to him for the debt sinee 
Noding had taken it upon himself, and it would be unjust 
that he should pay any part of it. Affter the nonsuit in the 
above mentioned. action, another was brought in 1847, in 
the name of Shultz against Noding, and. also Lowder, and 
in October, 1848, judgment was recovered against both, 
and, at the suggestion of Noding, the Jury found, that be 
was the surety, and Lowder the principal, in the bond. 

The bill was filed immediately against Noding and Shultz, 
and states, that both of the defendants, as well as the plain- 
tiff, considered the plaintiff’s contract of purchase absalute- 
ly rescinded in November, 1828, when he was ordered and 
weut out of possession, and that he has, at no time since, 
in any manner, set up any claim to the premises, but on the 
contrary, Noding was in fact the purchaser of the land. and 
treated it as his own, and the bond, which was originally 

gen by the plaintiff and Noding, was kept. up as the: bond 
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of Noding alone, or, at least, as a security by which he 
alone, was to be bound in equity. The prayer is, that it 
may be declared, that the plaintiil ’s purchase was rescinded, 
and that thereby the plaintiff was no longer bound to pay 
the purchase money he had agreed to pay, but ought to be 


‘Telieved against the judgment rendered therefor, by an in- 


junction, and for general relief. The answer of Shultz ad- 
mits the transaction with Noding in 1827, and that he 


-wrote the letter to Lowder, informing him that Noding had 
‘purchased the land, and that he must surrender it to him. 


And it further admits, that Noding, and not Lowder, was 
afterwards considered by him as the purchaser, and bound 


‘as the principal in the bond, but states, that, not being privy 
‘to any arrangement between the other two parties, this de- 
fendant, likewise, thought he might look to the plaintiff as 


bound as surety for Noding. ‘The defendant states, that he 


‘took no part in the contest between the defendants at law, 


as to their relation of principal and surety, as he had no 
concern in it, but his interest and effort were to get judg 
ment against both; and he submits to procure a convey- 
ance of the legal title to ether of the parties, to whom, in 
the opinion of the Court it ougitt to be made, upon the pay- 
meut of the purchase mouey and interest. The answer of 
Noding denies explicitly, that he carried any such letter as 
that mentioned, from Shultz to Lowder, or sent it to him, 
or that Lowder’s purchase was ever rescinded, io his know- 


‘ledge, or that he agreed to become the purchaser of the 
‘land, or to give a new bond for the purchase money, or oth- 


erwise to discharge Lowder, or to stand in his place in the 
payment of the purchase money; and it states that he con- 
sidered that Lowder, being insolvent, had first abandoned 
the premises to the vendor, and his surety to do the best they 
could with them, and that all his subsequent acts were n.ere- 
ly efforts to save himself as surety, from loss, and not acts 
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ef ownership in his own right, It finally insists on the 
findiug of the Jury in the suit at law, that he was the plain- 
tiff’s surety forthe debt. But, notwithstanding those deni- 
als, the facts before stated are established clearly by the 
proofs ; and, further, that, at the time of Noding’s sale to 
Jarvis, in 1839, the plaintitf had acquired property suffi- 
cient to pay the debt, and has been in good circumstances 
ever since, and living in the same county with the other 
parties ; and yet, there is no evidence that, from L§27 to 
1845, there was any communication whatever between 
Noding and Lowder in respect to the laud or debt ; or that 
Noding ever requested Shultz to apply to Lowder for pay- 
ment; but, on the contrary, it appears, that he was often 
urged by Shultz or his clerk for payment of the bond, and 
as often promised to sell the land, aud then to pay up what: 
eyer the land might fail to discharge. 

An injunction was granted on the bill, but it was dissoly- 
ed on the answers, and on the 13th of April, 1849, the 
plaintiff paid Shultz $503 76 for the principal and interest 
then due on the judgments. The plaintiff took replicatigy 
to the answers, and the parties proceeded to proofs, and the 
cause was transferred for hearing in this Court. 

The fact szems to be beyond doubt, that Shultz, at the 
instance of Noding, ordered the plaintiff off the land and 
rescinded bis purchase, and then made a new sale to No- 
ding. It is not material, whether the plaintiff willingly as, 
sented to those arrangements, or not; for, the contract on 
the part of the vendor was oral, and created no obligation 
which could be enforced. When, therefore, Shultz wrote 
to Lowder, that he would not convey to him, but had sold 
to another, and ordered him (o give up the possession, Low- 
der had no option, but was under a necessity to comply : 
and he did so. In that state of things, the plaintiff was en- 
titled, in the view of a Court ef Equity, to be discharged 
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from the payment of the purchase money he had promised, 
and, consequently, to have his bond surrendered, which he 
‘had given to secure it, as the consideration for it had thus 
failed. For, althongh the failure of the consideration of a 
bond is not a discharge of it at law, and cannot be enquired 
into there, yet it is otherwise in equity, becanse, here, the 
debt is considered to arise out of the eriginal contract of 
purchase, and the bond to be only a security for it. There- 
fore, when the party is equitably discharged fiom the debt 
the security fails in equity, however it may be at law.— 
There can be little question, that the bond would have 
been given up, on the spot, had it not happencd that the se- 
cond sale was to one of the obligors in that bond, who was 
to give a new one, with a surety, for the purchase money, 
and agreed that, until he did so, the vendor might retain the 
old bond as his security. Those parties might, probably, 
make such an arrangement, as between themselves. But 
they had, in the view of this Court, no right todeal in that 
way with the paper, as the bond of Lowder, without his 
concurrence. For, being equitably discharged from the 
obligation, it required an explicit agreement on his part to 
set it up for the purpose of binding him as the surety of 
Noding. The intention and expectation of Shultz on that 
point could not affect Lowder’s rights. But there was no 
such expectation or intimation at the beginning, nor for 
many years afterwards: for, he and Noding looked on the 
latter as the purchaser, and the bond as binding him exclu- 
sively, and both Shultz, and his clerk and general agent, 
assured the plaintiff all along, that it should never come 
against him, and, even after he was sued, that it was by 
mistake, and should never hurt him. The plaintiff is, there- 
fore, entitled to be put into the same situation, as he would 
have been, if tle bond had been actually delivered up. 
Tlie question remains as to the particular manner, and 














DECEMBER TERM, 1851. 215 


a DAO A EE RE ROR Oe es. 


Lowder r. Noding. 

















against whom he is so entitled. First, he ought to get back 
the sum he paid on the judgment for the debt, interest, and 
costs at law, with interest thereon from the days of pay 
ment. Next, both of the defendants are liable to him there- 
for, but No ling in the first instance, if he be of ability, and 
Shultz will cause the remaining half of the premises to be 
duly conveyed to him. Noding is primarily liable, because, 
as already said, he agreed that this bond should stand as a 
security for his purchase money ; and, therefore, he was 
bound to pay it in exoneration of the plaintiff. In opposi- 
tion to that, reliance is placed on the finding of the jury, 
that he was the surety. This is not the occasion for put- 
ting a construction on the act of 1826, ch. 31, which would 
certainly require serious consideration before holding, that, 
instead of providing merely a guidance to the sheriff in 
proceeding on the execution, it was intended to conclude 
the rights of the parties on this point, which often involves 
nice equities, by the finding of a jury on a matter, on 
which no issue even is joined, but merely a collateral sug- 
gestion made by one of the defendants against the other. 
But supposing that, ordinarily, the finding amounts tos 
decision of the right, as between the defendants at law, it 
cannot in this Court affect the question between these par- 
ties. For, here the plaintiff’s case 1s very different in its 
nature from what it was at law, and depends on different 
principles. In the action at law, the failure of considera- 
tion constituted no defence, and, therefore, the debt des 
manded was legally the debt of both parties, and the plain-- 
tiff at law was obliged to recover against both. If Lows. 
der was liable at all on the bond, it was, certainly, as prin- 
cipal; for he executed it in that character, and never 
agreed that it should operate to any other purpose. As 
far, then, as both of the obligors are bound to the creditor, 
who is to have his debt at all events, and the only question 
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is, which is principal and which is surety, and that quese 
tion depends on the same matter of fact and of law, both 
ja the Court of Law and the Court of Equity, it may well 
be, that the finding should be conclusive, and that the poing 
cannot be drawn into question a second time m Equity, 
But that manifestly cannot apply, when. though bound at 
Jaw, one of the parties has an equitable discharge from the 
debt ; so that in the Court ef Equity he is bound neither 
as principal norsurety ; which is the case before the Court, 
The equity on which such a discharge arises, cannot be 
taken notice of by the jury, even if some may, because, by 
giving effect to it between the defendants and the plaintiff, 
they both were legally indebted tu him, but, as between 
the defendants themselves, one of them was not indebted 
to the plaintiff. The jury could not pass on this equity 
between the defendants without finding inconsistently with 
their verdict for the plaintiff; and fur that reason, at ail 
events, the case is not within the statute. 

There is no reason, therefore, why, upon Shultz having 
a proper title made to him, Noding should not be decreed 
to reimburse to the plaintiff the sums before mentioned, to 
be ascertained by an enquiry. If, indeed, Shultz will not 
have the remaining half of the land conveyed to Noding, 
er if Noding should be unable to pay those sums, the plain. 
tiff may then take his recourse on Shultz. ‘The defendants 
must pay to the plaintiff the sums be paid as costs on the 
dissolution of the injunction, and they must also pay all the 
costs of this suit up to the hearing. 


Pee Cuziay. _ Decree accordingly. 








